
This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 
to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 
to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 
are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 
publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 

We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 



at |http : //books . google . com/ 



i 




THE 

LAWS DISPOSAL 

OF 

A PERSON'S ESTATE 

WHO DIM WITHOUT WILL OR TESTAMENT. 

TO WHICH IS ADDED, 

THE DISPOSAL 

OF 

A PERSON'S ESTATE 

BY WILL AND TESTAMENT. 
WITH AN EXPLANATION OF THE MORTMAIN ACT. 



BY PETER LOVEJj^SSTGent. 



BY NIEL GOW^ 

OF LIKCOLN'8-INN, ESQ. BAB11I8TEK AT LAW. 



LONDON: 



PRINTED FOR R. PHEMKY, CHARLES HVHTBR, J. AMD 
W. T. CLARKE, AMD H. BCTTERWOBTH. 



UBHAIIY OF THE 

UBUn tTANFORD, JR., mil¥EimTf 

LAW OEPARTMOIT. 



(Z^ff^f- 



LONDON; 

PKlNTEt) tr THOMAS DATtSOV, WKIttKlURS. 



ADVERTISEMENT 



TO 

V 

THE ELEVENTH EDITION, 



The Editor having beeii induced to undertake the 
publication of this edition of Mr. Lovelass's Work, 
feels it incumbent upon himself to state, that he has 
not in any instance altered or interfered with the original 
text, except by expunging that part of it which im- 
perfectly detailed the expence attendant upon the pro- 
curing of probate or letters of administration. The 
new matter incorporated in this edition, consists of the 
cases adjudged, both since and previous to the ap- 
pearance of the last edition; and also of various statutes 
relating to the subject of the Treatise. These, the 
Editor has reduced into the form of notes, which are 
throughout referred to by figures. He has also cor- 
rected the Appendix, with reference to the new Stamp 
Dttties, and has added a new and more copious Index; 

July 1823. 
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PREFACE 

TO 

THE NINTH EDITION. 



From the number of books which contain the science 
of our law, and the numerous applications to persons 
conversant therein, for advice concerning the title to real 
and personal estate in cases of intestacy; it is indis- 
putably clear that no selection could be made from the 
venerable pile of law-learning, more immediately useful, 
than that which relates to the estates of persons dying 
intestate ; and of this the Author being well convinced, 
was led to select the first part of this Work ; to which, 
since it was published, he has made very considerable 
additions, and copiously treated on the law relative to 
wills and testaments ; laying down the whole with such 
clearness and perspicuity, as to render the same per- 
fectly intelligible and easy of comprehension to those un- 
acquainted with the system of our law, or the phrases 
commonly used by writers thereon. 

In the first impression of this Work, entitled, " The 
** Will which the Law makes," &c. care was taken in 
explaining the different kinds of estates and effects a man 
might die possessed of, and in what manner the law 
would operate on failure of his having made any dispo- 
sition thereof; shewing who would be entitled to the 
administration of his personal estate, and the method to 



A I 
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be pursued by the administrator for obtaining it ; and 
after the same ivas obtained, in what manner he should 
proceed for getting in the deceased's effects, and admi- 
nistering the same by pajring debts and distributing 
the surplus to such as were entitled thereto; likewise to 
whom the real estate would descend ; how &r the same 
might be liable to the ancestor's debts ;- the title an hus- 
band had thereto by the curtesy of England, and a wife 
with respect to dower. And herein care was ako taken 
to explain the customs of the city of London and pro- 
vince of York, and to shew how those varied firom each 
other, and both of them from the law of the nation in 
general ; in what manner distribution was to be made 
amongst children, some of whom had been advanced in 
their parents' lifetime; and the- effects of such advance- 
ment, both by the customs, and common and statute 
law. 

The reception, and universal approbation, this im- 
pression met with from the Public in general, and gen- 
tlemen of the profession, incontrovertibly testified its 
merit very shortly after it came out of press, in March 
1785; near fifteen hundred copies thereof being sold in 
the course of a few months after ; and the sale of three 
other editions, from the 25th of March 1786, to the 23d 
of January 1788, was an indisputable testimony of its 
utility, and the addition made thereto, of that part en- 
titled, *^The Disposal of a Person's Estate by Will 
and Testament;" whereon, as well as on the former 
subjects, very considerable improvements having been 
made in the seventh and subsequent editions, the work 
is rendered far more extensively usefiil than before. 
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THE 

LAW'S DISPOSAL 

OF 

A PERSON'S ESTATE, 

WHO DIES WITHOUT WILL OR TESTAMENT. 



CHAPTER I. 

OF INTESTATES.— OP ADMINISTRATION t — WHY IT SHOULD 
BE OBTAINED; AND WHO ARE ENTITLED THERETO. — BT 
WHOM IT IS TO BE GRANTED. — THE METHOD OF OBTAIN- 
ING IT.— HOW THE SAME MAY BE REVOKED. 

SECTION I. 
Of Ihteitates. 

iHERE- are divers kinds of intestates. One that 
makes no will at all ; another that makes a will and exe- 
cutors, and they refuse to act: in this case he dles^t^ofi 
intestatus ^ ; that is, as if intestate. But this latter is not 
that kind of intestacy here intended : for in this case the law 
does not dispose of the estate ; as here administration is to 
be granted cum testamento annexo, that is, with the testa- 
ment annexed ; and then the duty of the administrator is 
very little different from that of an executor *> ; he being to 
adhere to the testament, which is to be his guide in disposing 
of the estate and effects of the deceased. But as the former 
is that which is here intended, we shaU briefly take notice of 
the distinction Wentworth niakes between a will and a 

2 Inst, 397. ^ 2 Black. Com. 504. 
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2 THE DISPOSAL OP A PERSON S ESTATE, 

testament, without entering into a minute discussion of in* 
testacy, which would be somewhat foreign to this subject, 
and thd'efore shi^ be reserved fbr a subsequent part of the 
work^; it being our present design to show how the law 
disposes of a person's estate in case he dies wholly intestate, 
and not to point out the various kinds of intestacy. — It is 
called a will, skys Wentworth, when there k aft executor ap- 
pointed ; and when there is none, it is termed a testament. 
So there may be a will where there is no testament, ^d a 
testament where there is no will. And where a testament is 
made without an executor being named, this testament is to 
be adhered to as a guide to the administrator in disposing of 
Ae estate, in the same manner as where one or more execu- 
tors are named, and they refiise to act ^. 



SECTION II. 

Of Administration : Why it should he obtained; and 
toho are efUUled thereto* 

Am administrator cannbt act Hef(^ letters of administration 
are granted to him; he not being like an executor, who 
may do many acts before he proves the will; l>ut an 
administrator may do nothing tiH Icltters of administration 
are issued « (1). When letters of a%»inktrati6n are issued, 

« See post. * 2 Black. Com. 507. 

«* Went, Off. Exec. 2. 



(1) There is a manifest distiifctidn between the case of 
an iBkdmilnstrator and an executdr. An atoinistrator de- 
rives Ms titte from the Ecclesiastieal Court. He has none 
until the letters of adnunistration are granted, and the pro- 
perty of the deceased vests in him only from the time of the 
grant. An executor, on the other hand, derives his title 
from the will itself, and the pi^dperiy vests in him frbm the 
moment of the testator's death* See WooUey v. Clarky 
5 Barn. & Aid., 745. 
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4fce paRwn deputed by the orimffy, that is, he who grants 
the letters of adninisftration, to administer the intestate's 
goods, shall have an action to demand and recover, as exe- 
cutor, the debts due to the intestate ^ 

If this deccMMd die whoU J i»teslate» without making eith<|r 
will m l a stwuem, then general letten of administratioii 
must be gcanted by the ordinary to such administrator as 
tfce acatiitet of 31 Edw. UL c. 11. and 31 Hen. VIII. c. 5. 
direct; and in consequence of which the ordinary is com- 
{leUable to grant administration of the goods and chattels of 
the wife to the husband, or his representalives ^ that is, bis 
lexeentors or administrators, who» if the husband die before 
Administration taken, will be entitled in equity* and not the 
wife's next of kin K And that the administration of the 
wife's goods of right appertaineth to her husband, is pon* 
firmed by statute of 29 Car. II. c. 3. which enacteth that 
the statute of the 22 & 23 Car. II. c. 10. (commonly 
called the Statute of Distributions) shall not extend to the 
estates of femes-covert that shall die intestate; but that 
their husbands may demand and have admiiiistration of 
their rights, credits, and other personal estates, and recover 
and enjoy the same < (2). But if the wife was executrix to 

f JStat. 31 £d«. III. e. 11. persoDiil alie is {Kwessed of rest in 
e 2 BUdc:. Com. 504. her husband, and her chattels vsal he 
» Ci^ Car. 106. 1 P. WilL SSL may make bis own if be wiUr TM 
S Atk. 53e. being the case vith respeU to tbn 
'*' The husband has seldom occa^ ^fe's chattels, in order to preserve 
sion for taking administration on the the same, as weU as any real estate 
ileatb of his wife, unless it ia to re* she may be possessed of, from mis- 
cover something that appertained to fortunes that may happen to the 
the wife, whicfa she wwinot possessed husband by bankruptcy or otber- 
of during the mairiage; for imme- wise, a settlement b usu^ly made, 
diately on marriage idl the chattels 



(2) In a case which lately came under iJie consideration 
of 1^ Prerogative Court, a person claimed administration of 
the effects of the deceased in 'the character of her husband ; 
but the nullity of the marriage being established in con- 
sequence of tier mental incapacity, the court pronounced 
against the interest of the asserted husband. Bromnrng v. 

B 2 



4 THE DISPOSAL OF A PERSONS ESTATE 

another ; then as to the goods which she had in that capa- 
<Atjf administration must be granted to the testator's next 
■of kin ^, 

By the statutes of Edward the Third and Henry the 
Eighth, before mentioned, the ordinary is compellable to 
grant administration of the husband's effects to the widow, 
ifr next of kin. But he may grant it to both, or either, at 
his discretion '• For, it being moved for a mandamus"* to 
the official of the bishop of Gloucester, to commit ad- 
ministration to the widow of an intestate, the court observed, 
that would be to deprive the ordinary of his election, in 
grantii^ it to her, or the next of kin ; and therefore 
ordered the mandamus to be taken generally, to grant ad- 
miiustration of the goods of the intestate °.^ — The ordinary 
-may grant administration, either jointly or separately (3) ; 

^ 3 Balk. 21. own right and the denial of justice. 

■ 2 Black. Com. 496. 504. 3 Black. Com. 110. Tlie matter 

^ ^dandamus is a ^rit whereby for which this writ is obtained must 

« command issues in the king's be laid before the court. 3' New 

name, from the court of King's Abr. 528. And as the matter must 

Bench, directed to any person, cor- be laid before the court, it. must be 

poration, or inferior court of judl- in term time, when the court is 

.eatore,'within'tfae king's dominions, dtting. The manner of laying it 

fequiiing tfaemtodoBome particnlar before the court is by counsel, who 

tiling therein specified which apper- moves 'the court on the oath of the 

tains io their office and duty. And injured party; which oath is de- 

this writ may be obtained for an in- livered to him in writing, with his 

'finite number of other piu'poses. It instructions, as previously drawn up 

-is giounded on a suggestion by the by an attorney. 

<«ath of the party injured of his " Str. 552. 



Keaney 2 Phillim. Rep. 69. And the marital right of the 
husbi^d, as administrator at law^ is excluded by a limitation 
in a settlement to the next of kin of the wife. Bailey v. 
Wrisht, 18 Ves.49., S* C. on appeal, 1 Swanst. 39. 

(3) Although it is in the breast of the Ecclesiastical 
Court, where there is a community of persons equally 
entitled, either to grant a joint or a separate administration ; 
yet cateris paribus, it prefers a sole to a joint administration, 
because it is infinitely better for the estate. For as ad- 
ministrators muse join and be joined in every act, a joint 
administration would not only be inconvenient to . them.- 

14. 
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for he may grant several administrations of several parts of 
the goods of the intestate « ; as where a man died intestate^ 
leaving a wife and a brother, the ordinary had granted ad* 
ministration of some particular debts to the brother^ and the 
residue to the wife. It was agreed by the court that the 
ordinary might grant administration to the brother, as to 
party and to the wife for the rest, in which case neither 
could. complain; since the ordinary need not have granted 
any part of the administration to the party complaining. 
But if the intestate leave a bond, of 100/« the ordinary, 
cannot grant administration of 5(tf«.to one p^son, and 301* 
to another, because this is an entire thing p. 

As concerning the intestate's next of kin : Among the 
kindred, those are to be preferred that are nearest in de- 
gree to the intestate ; but of persons in equal degree, the 
ordinary may take which he pleases ^ (4«). The nearaets of 

<> i RoU*s Abr. 908. 9 2 Black. Com. 504. 

P I Salk. 36. 



selves ; but what is of more consequence, it must be incon- 
venient to those who have demands on the estate, either as 
creditors or entitled in distribution. JVartoickv* GreviUef 
1 Fhillim. Rep. 126. See also 2 Phillim. Rep.249. And 
■that court will, in no case, force a joint administration; 
because, the concufrence of the administrators being rer 
quired, there might be a complete contrariety, of action,, and 
it would be in the power of one of tliem. to defeat the whole 
administration^. Bell v. Timisvooodf 2 Phillim. Rep. 22» 
Dampierv. Colson, ib. 55. 

, (4*) Wh^re the next of kin claiming administration stand 
in an equal degree of relationship to the deceased, and» 
consequently, none bav« a legal preference, the selection 
rests with the discretion of the court ; that discretion, how- 
ever, is not to be arbitrarily or capriciously assumed, but 
to be a legal discretion, governed by principle and sanctioned 
by practice ; in exercising iJb, the court is not to be guided 
.by the wishes or feelings of parties, but is to look to the 
benjefit of the estate, and to that of all the persons interested: 
in the distribution of the property. Tlie first duty of the 
. court is, to place it in the hands of that person, who is 
likely best to convert it to the advantage of those who have 
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degree ^hall be reckoned according to the computalicm of 
the civil, and not of the canon law'; and therefore, where 
there be both parents and children of the deceased, the 
children are entitled to the administration in preference to 
tike parents, though both are in equal degree of kindred ; 
^d on failure of duMren,-the parents are entitled "• Then 
follow brother^, grandfathers, uncles, or nef^ews, (and the 
ftmales of each class respectively,) and lastly, cousins. »-'— 
Hie half blood t is admitted to the administration as well aa 
the whole, for they are of the kindred of the intestate, and 
only excluded from inheritances of land. Hierefore the 
brother of the half blood shall exclude the uncle of the 
whole blood », and the ordinary may grant administration to 
^e sister of the half, or the brother of the whole blood, at 
his own discretion ^. But if there is a brother sod a sister 
of the half blood, and the sister is married, th^n it must be 
granted to the brother, and not to her and her husband ; be« 

' How the nearness of degree is ' Who the half blood are. See 

redconed according to die CiTil Law. post 

See post. " 2 BUick. Com. 505. 

" " 2 Bldck. Cotti. 504. "^ Ibid. 



claims, eith^ in paying the creditors, or in making dis- 
tribution ; the primary object bein^ the interest of the pro- 
perty. Where there is no material objection on the one 
nand, or reasons for preference on the other, the court, in 
Its discretion, puts the administration into the hands of the 
person with whom the majority of interests are desirous of 
entrusting the estate. Budd v. SU'oer, 2 Phillim. Rep. 115. 
And althou^ the wishes of creditors are not in all cases of 
weight, yet if the estate is considerable, the demands heavy, 
and the solvency in the slightest degree doubtful, they are 
entitled to consideration. 1 Phillim. 127- As between 
brothers and sisters, primogeniture gives no right against 
the wish of the majority; but if things are precisely equal, 
if the scale is exactly poised, being the elder brother would 
incline the balance. lb. 125. And all other circumstances 
being equal, a man accustomed to business is preferred as an 
administrator. Williams v, WUkins^ 2 Phillim. 100; Mid 
so is a solvent person to one who has been a bankrupt. 
Bell V. Timistooodf ib. 22. 
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cause in effect it makes the husbaDd administratory who is- 
not of kin to the intestate ; and if she die, the husband 
would still continue admiaistratori and so might possess 
himself of the whole personal estate *. 

When the right of administration devolves upon an 
infant, the ordinarj is to grant administration till he arriYes 
at the age of twenty^^me ; becaose an iofimt oannot, before 
his full age, gtre bond to adminiatev fUthfidlyr. And as 
such an administrator is but in natare<rfa curator for die i»« 
ftat, and has no interest or benefit in the intestate's estate 
but ia rl^t of ijbie infant, it has alwajn been held discre* 
tionary m the ordinary to whom to grant it ; and therefiMPe 
it hath been frequently adjudged, that h^ is not obliged^ 
within the statute of Henry the Eighth, to gta^t it to the 
next of kin, «ther of the deceased or die infinite.— If 
none of the kindred will take out administration, a creditof 
may by custom do it. AnA the ordinary may, in defect oT 
all these we have here mendoned, commit administradon 
(as he might have done before the statute of Edward di# 
Third, when the ordinary had the absolute disposal of 
intestates' effects ») to such a discreet person as he approvei^ 
of; or may grant him letters ad colligendum bona defuncH^ 
that 18, to gath^ up the goods of the deceased, whidt 
neither make him executor nor administrator; his only^ 
business being to keep the goods in his safe custody, and t^ 
do other acts for die benefit of such as are endded to the 
property of the deceased b. — If an administrator die, hia 
executors are iiot administrators; but it b^oveth the 
ordinary to commit a new administration*. Where the ad- 
ministration is granted to two, and one of them dies, the 
administradon surviveth to him who is living \ 

* 3 Salk. 21. oKdinaiy of course grants acbnini« 

y Godolph. 102. 5 Co. Rep. 29. stration to such appobtee of thfr 

. * H<*. 251. I New Abr. 381. crown. 

When a person having neither wife, ■ 2 New Abr. 398. 

child, or kindred, dies intestate, the ^ Went.. Off. Exec. cbap» 14i 

usual course is for some one to pro- ^ 1 Roll's Abr. 007. 

cure letters patent, or other autho- <> Cas. Talb.127. 

riiy from the king ; and then the 
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SECTION III. 

WherCf and by ivhom Admnistrution is to be grantedm 

OEsrEiitALi.T the pereKm who is to grant administration 
is; the bishop of the diocese, or lus officer, where the intes- 
tate, dwelled «• And if all the goods ^f the deceased lie 
within the same jiirisdictiQn, an administration granted hv 
him is the only prc^r one ; but if the deceased had bona no* 
tabilia, or chattels to the value of one hundred shillings, op 
five pounds, in two distinct dioceses, then administration 
must be taken out before the metropolitan of the province^. 
But if a man die upon a journey, the goods that he then 
hath about or with him shall not be as bona notabilia^ to cause 
administration to be committed in the prerogative^.—- Debts 
owing to the intestate are bona notabUiay as well as goods in 
possession K And they shall be bona notabUiai in that dio- 
cese where the bond or other specialties be, and n^t where 
the debtor inhabits K So judgments obtained in the courts 
^t Westminster, upon actions laid in the country, are bona 
notabilia; not where the action was laid, but where the 
judgment was obtained ; because the record is there K But 
if the debts be only by simple contract, without specialty^ 
then they ^e esteemed bona notabilia in the place where the 
debtor is ^ (5). So a bill of exchange shall be . said to be 

■ ^ Swinb. 427. this shall not be h(ma nottUnHOf al- 

' 2 Black. Com. 509. though it be assets. Went. Off; 

« Swinb. 438,439. Theadmi- Exec, 46. 

nistration has nothing to do with ^ I Roll's Abr. 909. 

real estate (a description whereof .'see ' ' * Ibid, 

in page 86.) And in case lands be ^ Carth. 148, 

given by will to executors fpr pay- * Went. Off^. Exec. 46, 

ment of debts or legacies ; it seem^ 

(5 ) In indebitaim assumpsit, by an administrator for 
goods sold and delivered by the intestate, on an admi- 
nistration committed by the archdeacon of Berkshire, the 
defendant pleaded in bar, that he, the defendant, at the time 
pf the death of the intestate, was an inhabitant and resiant 
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bona notabUia where the debtor is, and not where the bill is : 
for it is no specialty in law : for if the administrator pays 
debts upon simple contract, or suffers judgment against him, 
in such actions he may plead such payment or judgment in 
bar to an action upon a bill of exchange"^.— Where one 
dies possessed of goods in London and Dublin, in such 
case the resolution seems to have been, that the archbishop 
of Canterbury, by his prerogative, was to grant administra- 
tion of the goods in London, and the archbishop of Dublin 
for those in Dublin n. If one die in Ireland, and have 
nothing but a specialty for money, and that specialty doth 
lie in England, the ordinary of the diocese, within which the 

» S StiOu 164. ° Q'ibs. 472. 4 Burn's Ecdes. Law, 182. 



in the city of Oxford, which was within the diocese of 
bxfordy and "that the archdeaconry and whole county of 
Berks ' were within the diocese of Salisbury. On special 
demurrer, because it did not appear that the defendant was 
not an inhabitant within the diocese of Salishury, the court 
overruled- the demurrer, and adjudged the plea to be good. 
Hilly ardv. Cox, Salk. 37. 747. There is evidently a mistake 
in Salkeld's report of this case ; and which mistake is noticed 
by Lee C. J., in G'rMth v. Griffith, Say, Rep. 83. The 
same case is to be round in Lord Raym. 56% where it is 
said, that Northey took exception to the plea, because the 
defendant did not traverse nis residence in Berhs within 
the peculiar. Holt C.J- "If the debtor has two houses 
^< in several dioceses, and at the time of the death of the 
<< debtor and commission of administration, is inhabitant and 
<< residient at one of the houses, that will exclude the juris- 
** diction of the ordinary of the diocese in which the other 
" house stood." See Selw, N, P. 749. In debt by an admini- 
strator, it appeared, that the letters of administration were 
granted bv the bishop of Bristel, Plea, that the plaintiff's 
intestate died on the high sea out of the jurisdiction of the 
bishop oi Bristol; and Uiat, therefore, the letters of admini- 
stration were void. On demurrer, it was holden, that the 
letters of administration were good ; for the right of granting 
them is not founded upon the dying of an intestate within a 
diocese, but upon his leaving goods therein. Griffith v. 
Griffith Say. 83. 
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pkoe 18 where the specmlty liesi shall cooimit the admi- 
ntttmtioii ; and if the ordinary of another dioeese grant it, 
the adniinifitnitioB is void : and therefore the case wes> a 
merchant in Ireland was bound m an oblifi^Qn of finrty 
pounds to one J. S* in London, and the obiiption waa 
made in Ireland, but remained always in London, and the 
merchmit died intestate in the county of Bedford in Eng- 
land, and a bishop of Ireland did commit the administratiott 
to one, and the arobbisbop of Canterbury committed it to 
the wife of the intestate, who had the obligation; in thi^ 
case, the last administration was a^j^ged good ; apd it wm 
there hdd, that the administration shall be granted by the 
ordinary of the place, where the specialty doth He at the 
time of the death of the intestate, and not by the ordinary 
of the place where the debt began <>• 

One by will made in England, devises $» annuity in trus4 
fior his wife out of lands in Ireland; the testator and hia wifi^ 
and the trustees residing in England, the aimuity shirfl be 
paid in England, and the estate bear the charge of the return. 
So if one in England gives by will a legacy out of land in 
Ireland, the legacy shall be paid in England, and in English 
moneyP. So where a charge was made on an Irish estate, 
but the settlement and will being made in England, and all 
parties living here, the money was decreed to be paid into 
court with English interest, and without deducting the charge 
of the return from Ireland ^. 

If a person die intestate having personal property in Eng- 
land and abroad, distribution must be according to the law of 
tliat country where he was reudent when he died, of which 
further mention is made hereafter '. — An intestate died at Jer- 
sey, and at the time of his death there was owing him 5002. 
bond debt in London. A bill was brought for a distribution 
of the BOQl. according to the statute of Car. II.; and the ques- 
tion was. Whether it shall be distributable according to the 
laws of England, it being found in the province of Canter- 

• Shep. Touch. 443. ^ Phij)p8v, EaHo/Angletea, 1 P. 

P WalUs V. BrighttoeU, 2 P. WiU. Will. 696. 
S8. ** See post. 
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bury, or according to the laws of Jersey, where the intestate 
resided at tfie time of his death. . Held to be distributable 
according to the laws of Jersey •• So with respect to admi-* 
nistration, if a person come from Jamaica, reside and die in 
England, and administration be granted here, the Judge of 
Probate in the plantations is bound thereby, and if applied 
to for administration must grant it to the same person to 
whom granted here. — One Williams resided and died intes- 
tate in England; administration was granted in England to 
his widow, in Jamaica to his sisters and their husbands* 
Application by the widow to the judge in Jamaica, for ad- 
ministration, and refused. On appeal to the king in coun- 
cil, the sentence was reversed. Lord Chief Justice Lee, who 
then attended in council, gave his reasons, that the planta- 
tions being within the diocese of London, and subordinate to 
the prerogative of Canterbury, were therefore bound by the 
probate of that court : but lord Mansfield has since said, the 
better and more substantial reason for such determination is 
the residency* (6). 

' F^ton V. P^MH, Amb. Rep. *■ Bum t. Cole oHas AUm, 

25. Amb. Rep. 415. 



(6) The personal property of an intestate, wherever situ- 
ate, must be distributed according to the law of the country 
where his domicil was, and such is prima facte the place of 
his residence, but that may be rebutted or supported by cir- 
cumstances ; for although the locality of the party's abode at 
the time of his death determines Uie rule of oistributiony 
yet it must be a stationary, not an occasional residence, in 
order that the municipal institutions may attach on the pre- 
pay. &iT Charles Douglas's case, 5 Ves. 758. Brodte v. 
Barry, 2 Ves. & Bea. 131. 1 Woodd. 385. In respect to a 
domicU ac(}uired in the East Indies^ or in any of the colo- 
nial possessions, it is not to be distinguished from an English 
domicil, for those territories and islands are all, in the poli- 
tic sense of the word, a part of the mother country, ana the 
personal estate of an intestate domiciled in any of them^ 
distributable according to the law of Enelandf exactly the 
same as if the party had resided and died in England. In 
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In case a person has bona notabilia both in the province 
of York and Canterbury, administration must be taken out 
before both metropolitans, if within the jurisdiction of each 
there are bona notabilia in divers dioceses ; or else if in either 
of the provinces, the goods lay in one diocese, then admini- 
stration must be taken out before the particular bishops ia 



fact, a domicil in Indiay or in any of the colonies, is,, in legal 
effect, a domicil in the province of Canterburyy and conse- 
(^uently administration must be granted by the metropolitan 
of that province. A distinction, however, has been drawn by. 
the House o)*Lords (and which Lord Eldon has characterized 
as very refined, 2 Jac, & Walk. 546,) between a person, a, 
Scotsman, for instance, who goes out to the East Indies in a 
king's regiment, and dies there in the king's service ; and 
one of the same nation who goes out, and dies in the service 
of the East India Company. In the former case the original 
domicil of the party will not be changed, and his effects will 
be distributable according to the law of Scotland; but in 
the latter the domicilium originis is abandoned, and a sub- 
sequent Indian domicil being acquired, distribution of his 
estate must be made in consonance with the law of England. 
Bruce v. Bruce, 2 Bos. & Pul. 229. n. S. C. 7 Bro. P. C, 
230. The distinction seems to be founded on this principle,, 
that a servant of his majesty, like a» ambassador, cannot be 
supposed to take up a permanent residence in, or to go to 
the country to which he is ordered animo morandi; his 
change of residence is merely temporary, in obedience to^ 
and in compliance with, the commands he may receive ; and 
he is liable to be recalled at any period. But a servant of 
the company goes out with the fixed and settled purpose of 
remaining there ; he enjoys the privileges of the place ; he 
may mean to return when he has realized a fortune, but if he 
dies in the interval, it cannot be maintained that he has not 
abdicated his original Scottish domicil. See on this subject 
SomeroiUe v. SomervUle^ 5 Ves. 787. Bempde v. Johnstone^ 
3 Ves. 199. Mu7iro€y. Douglas, 5 Madd. 379. In a recent 
case, where a native of England domidled in Guernsey , died 
intestate, leaving a widow and infant children, and the widow 
was appointed guardian of the children by the royal court of 
Guernsey, and sold the property of the intestate, and in- 
vested the produce in the English funds, and afterwards came 
to England with her children, and was domiciled there, a. 
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whose several dioceses the goods are «• Or if the deceased 
had goods in the jurisdiction of one metropolitan, lying in 
divers dioceses, and in the other, but in one diocese ; then 
administration must be taken out before the archbishop who 
has jurisdiction over the divers dioceses, and before the par- 
ticular bishop of the diocese^. — The granting, of admini- 
stration of the goods of every bishop, although he hath 
not goods but in his own jurisdiction, doth belong to the 
archbishop *. 

There are certain peculiar ecclesiastical jurisdictions, 
where, by prescription or composition or other special title» 
the granting administration of the goods of such as dwell and 
die within those places, doth appertain to the judge of that 
peculiar y. — There is the court of peculiars, which is a 
branch of, and annexed to the court of arches. It has a 
jurisdiction over all those parishes dispersed throughout die 
province of Canterbury, in the midst of other dioceses, whicli 
are exempt from the ordinary's jurisdiction, and subject to 
the metropolitan only >.-^ Where one dies possessed of goods 
in the diocese of an archbishop, and in a peculiar of the same 
diocese, there shall be several administrations, and the arch- 
bishop shall have no prerogative, because the peculiar' was 
first derived out of his jurisdiction *. But where one dies pos- 
sessed of goods in several peculiars within the some diocese, 
in that case administration shall not be granted by the bishop 

" Went. Off. Exc. 46. ^ Swinb, 427. 

'^ Ilfid. * 3 Black. Com. 65, 

« 4 Inst. 335. • Gibson, 472. Cro. Eliz. 719. 



question arose on the death of some of the children under 
age, whether the shares of their property became distribut- 
able according to the law of England or of Guernsey y and it 
was held that the law of England was to govern the succes- 
sion ; the domicil of the children being (according to the 
opinion of foreign jurists, our own law being silent on the 
subject) to follow the domicil of the surviving parent, where 
no fraudulent intention in the removal can be imputed. 
Potinger v. Wigktman, 3 Meriv. 67. 
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of the diocese, but by the metropolitan; insomnch as they 
are exempt from ordinary jurisdiction ^ (7). 

By the statute 4 Ann. c. 16. sect. 26. The power of 
grantmg probates. of wills^ and letters of administration, of 
the goods of persons entitled to wages for work done in her 
nuyesty's yards and docks, is declared to be in the ordinary 
of the diocese, or such other persons to whom the ordinary 
powttr of probates of wUls or granting of administration do 
belong, where such persons shall die ; and the wages due to 
. such persons shall not be taken to be bona notahSia^ to found 
the jurisdiction of^the prerogative court. 

The {Nrerogative is grounded i^on this reasonable founda- 
tion ; that, as bishopa were formerly themselves the admini- 
strators to all kifestates in their own diocese^ and as the 
present adniinistraUyrs are in effect no other than their officers 
or substitutes; it was impossible for the bishops, or those who 
acted under them, to collect any goods of the deceased, other 
liian suoh as lay within their own dioceses, beyond which 
their ^iscopal authority doth not extend. And it would be 
extremely troublesome, if as many administrations were to be 
granted^ as there are dioceses within which tlie deceased 
had bona nottJnlia^ besides the uncertainty which creditors 
and legatees would be at^ in case different administrators 
were iq[>pointed, to ascertain the fund out of which their 
demands are to be paid. A prerogative is therefore very 
prudently vested in the metropolitan of each province, to 
make, in such cases, one administration serve lor all ^, 

It has been decreed that administrations committed by 

** Gibson, 472. Swinb. 440. <= 2 Black. Com. 509. 



{7) In a late case probate in the court of the archdeacon 
of Sudburvt to whom the bishop |rranted full power to prove 
the wills of all persons deceased within the archdeaconry, was 
hdd good, the testator having died within the archdeaconry, 
althouf^ he was possessed of a term of years in lands lying 
withiD another nrehdeaconry in the same diocese, on the 

Svoimd that the appointment of the bishop armed the arch- 
eacon with episcopal authority. Rex v. Yonge^ 5 Mau. 
& Selw. 119. 
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the archbishop, by his prerogativei to one who did not die 
possessed of goods in divers dioceses, were merely void. But 
the more current doctrine is, that such administrations are not 
void, like Uiose granted by a bishop, where there are bonA 
notahilia^ but'only voidable by sentence : because the metro- 
politan haHi jurisdiction over all the dioceses in his province, 
whereas a bishop can by no means have jurlsdiiftion in an- 
o^r diocese^ (8).—*— It is said, that if adnninistfatfon be 
committed in a diocese where there are bona neitabUiit^ 
though such grant be ipsojacto^ void, yet they do not 
grant a new administration in the prerogative couirt, before 
they have repealed that ; and in that case they i^bM n^^t be 
prohibited ^ . 

Thus having treated on where and by whom administra- 
tion is to be granted, and herewith shown the reasonable 
foundation upon which the prerogative is fo>unded, and 
touched Upon the doctrine of administration being void when 
gmnted by an hmproper court ; we shidl now show in wbaft 
ittMUiner persons inadvertently appl3ring for probates of wills, 
oradminislratiot», are to be treated by the respective officers 
of spiritual courts when so applied to. 

As it hath been the case that many have been by appari- 
tors, both of inferior courts and the courts of ike arch- 
bishop's prerogative, much distracted, by being diversely 
called and summoned for probate of wills, or to tidce admi- 
nistrations of the goods of persons dying intestate, and 
thereby have been vexed and grieved with many cansetessand 
unnecessary troubles and expenses: by Canon 92 (9). <^ it is 

' 4 Bum's Ecdes. Law,. 184. by dispensation, 4fc. the first living 

* Iptojacto void, siffnifies that it b void ^sofacto, viz. without any de- 

a void wi^out any cucree or sen- daratofy Bentenee, and the patrdn 

tence, As in the case of a parson may present to it. Dyer, 275. 

obtaining two or more preferments '4 Bum*s Eccles. Law, 185. 

tn the cl^feh with care not qualified 

(8) See also Vere v. Jefferiest Moor, 145. Nedham*s 
Casey 8 Rep. 135. a. 5 Rep. 29. b, ace. 

(9) This and the following canon will be found among 
those liiade by the clergy in a convocation holden in the 
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Gonstituted and appointed, that all chancellors, commis-* 
sarieiB, or officials, or any other exercising ecclesiastical 
jurisdiction whatsoever, shall, at the first, charge with an 
oath all persons called or voluntarily appearing before 
them for the probate of any will, or the administration of 
any goods, whether they know, or (moved by any special 
inducement) do firmly believe, that the party deceased 
(whose testament or goods depend now in question) had, 
at the time of his or her death, any goods or good debts 
m any other diocese or dioceses, or peculiar jurisdiction 
within that province, than in that wherein the said party 
died, amounting to the yalue of 51. And if the said per- 
son cited, or voluntarily appearing before him^ shall upon 
his oath affirm, that he knoweth, or (as aforesaid) firmly be- 
lieveth, that the said party deceased had goods or good debts 
in any other diocese or dioceses, or peculiar jurisdiction 
within the said province, to the value of 5L and parti- 
cularly specify and declare the same, then shall he pre- 
sently dismiss him, not presuming to intermeddle with the 
probate of the will, or to grant administration of the goods 
of the party so dying intestate. Neither shall he require 
or exact any other charges of the said parties, more than 
such only as are due for the citation, and other process 
had and used against the said parties, upon their further 
contumacy; but shall openly and plainly declare and 
profess, that the said cause belongeth to the prerogative 
of the archbishop of that province ; admonishing the party 
to prove the will, or require administration of the goods, 
of the court of the said prerogative, and to exhibit before 
him, the said judge, the probate or administration under 
the seal of the prerogative, within forty days next fol- 
** lowing. And if any chancellor, commissary, official, or 



first year of the reign of king James the First, A. D. 1603. 
They received the royal assent, but were not confirmed by 
parltatnent. Hence it was holden in Middleton v. Crofts^ Stra. 
1056, that the canons of 1603 did not propria visore bind 
the laity. See also 1 Woodd. 48. 1 Hal. H. C. £. 33.n. 
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^* Mher exercittog ecdesiaiiical jurisdiction wiuttsoeyer, at 
^^aoy their register shall offend herein; then let him be 
** ipBo facto suspended from the execution of his office^ not 
^* to be absolved or released until he have restored to the 
** {larty all expeaces by him laid out contrary to the tenor 
<* of the premises ; and every such probate .of any testament, 
^< or administration of goods so granted, shall be held void 
' and frustrate to all effects of the law whatsoever. And it 
^< is hereby further charged and injoined» that the register 
'* of every inferior judge do, without difficulty or delay, 
*' certify and inform the apparitor of the prerogative court, 
** repairing to him once a month, and no oftener, what exe^ 
*' cutors or administrators have been by his said judge, for 
** the incompetency of his own jurisdiction^ dismissed to the 
*' said prerogative court within the month next before ; under 
<( pain of a month's suspension from the exercise of his 
^ office for every de&ult therein." 

But it is provided that this canon, or any thing therein 
contained, be not prejudicial to any composition between 
the archbishop or any bishop or other ordinary, nor to any 
inferior judge that shall grant any probate of testament or 
administration of goods to any party that shall voluiUarUy 
desire it, both out of the said inferior court, and also out 
of the prerogative. And likewise that if any man die in 
itinere, that is, on a journey, the goods that he hath about 
him, at that present, shall not cause his testament or ad- 
ministration to be liable unto the prerogative court. 

In respect of the prerogative court, by Canon 93., *^ It 
<< is decreed and ordained, that no judge of the archbishop's 
** prerogative shall cite, or cause to be cited ex officio *, any 
" person whatsoever to any of the before-mentioned intents^ 
** unless he hath knowledge that the party deceased was, at 
<< the time of his death, possessed of goods and chattels in 

« ItisaocaUfldiWimtbepovrerft at tte ooApldiit or request of anjr 

penon hu, bj Tirtue of an^filoe, to perKm* but he may demand and 

do oertain acts without being mj^ take it ex (ffidQ at discretion, ^c* 

plied to ; as a justice of peace nuiy Dalt. 270. 
not only grant surety of the peace 
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^ some otlidr diocese or dioceses, or peculiar jurisdiction 
** within tbttt province^ than in that wherein he died, 
<< amounting to the value of 51. at the least : and decreed 
^^and declared, that whoso hath not goods in divers dioeeses 
"<< to the said sum or value, shall not be accounted to have 
^< bima noiahUia. Always provided, that this clause here, 
«< ttid in tlie former constitution mentioned, shall net pre- 
^ judice these dioceses, where, by composition or custom, 
-^ bona netabilia are rated at a greater sum*. And if any 
** judge of the prerogative court, or any, his surrogate, 
** his register or apparitor, shall cite, or cause any person 
<< to be cited into his court, contrary to the tenor of the pre- 
-** mises, he shall restore to the party so cited all his costs 
^< and charges; and the acts and proceedings in that behalf 
** shall be held void and frustrate. Which expences, if the 
^* said judge or register, or apparitor, shall refuse acoord- 
** ingly to pay, he shall be suspended from the exercise 
** of his pffice,' until he yield to the performance thereof." 

What has been said under this head respecting admntf- 
stration, is alike applicable to wills and testaments. For 
Tegularly, he that shall have the probate of a will, in case 
where a man doth make a will, shall have the granting of 
administration of his goods and chattels in case he dies in- 
testate^. 

SECTION IV. 

WhatAe Person applying Jar Administraiion^ is to do 
bef»re it tir granted. 

The practice is not to issue letters of administration, 
until after the expiration of fourteen days from the death 
of the intestate ; unless for special cause (as, that the goods 
irould otherwise perish, or the like) the judge shall think 

• The Uw concerning tbi9 iniiiU«r ^gnaUit sum, the same is to contihue 

is, that ^ve pounds is the sum or unaltered: as in the diooese qf 

value of notable goods. Butwheve, I«ondon, it is lOf. by composkion^ 

by composition or custom in any 4 Bum's Ecdes. Law. 1^8 1. 
coun^, bona notabilia are rated at a b Shep. Touch. 443. 
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fit to deoraft them sooner. Ob taking eufc letters of .ediDi- 
MstntioD, lh/e admiMstf ator takes an oath^ which is usuatty 
ia this form : ** You shall sweari that you b^y^ve^ A« B, 
^'daeeased died without B will; and that you n^ wdk and 
** truly administer all and every the goods of the said de<^ 
*^ ceased, and pay his debts, as far as his goods will eztendr 
** and that you will exhibit a true, &11, and perfect inveatory^ 
** of the said goods of the deceasedy and render a trueac- 
<< count of your adnunistration into the ■ coust of 

« , when you shall be thereunto required V You 

also swear that you are the widow, son, daughter, next of 
kin or creditor, {us may. be the case) of the said A. B. and 
that the whole of the goods, chatlds, and credits^ he died' 
possessed of, do not in value exceed the sum of /. 

'* So help you God." 

By statute 22 & 9S Gar. II. c. la J^ is enaeudj that 
aU ordinaries^ as xaeU the judges of the prerogative cowrts' 
^Canterbury and Ywk, as aU other ordinaries and eccUsius" 
iicaljudgeSf and every qfthem, having potver to commit ad* 
ministration of the goods of persons dying* intestaite, shall' 
and may^ wpon their granting and committing of admi* 
nietration €f the goods of persons dying^ intestatcr qf the 
person or persons to ^uohom any administmtion is to be com- 
mitted take sufficient bond toith t'voo or more able s^PStieSf re- 
sped being had to the value of the estatCf in the name of the' 
ordinary, ^ith the condition inform and manner following, 
mutatis^ mutandis, viss* 

** The condition of this obligation is such, that if the 
<< within boimden A. B., administrator of all aad gmgular 
<< the goods, chattels, and credits of C. D. deeeased) do 
** make or cause to be made a true and perfect inventory of 
<< aU and singular the goods, chattels, and ci^dits of the 
^' said deceased, which have or shall come to the hands^ 
** possession, or knowledge of him the said A. B. or into the 
*^ hands and possession of any other person or persons for 

^ ^ Bum's Eccles. Law, 231. been mentioned towarda the former 
The admimstration has nothing part of the preceding section, 
to do with real estate, as has already 

c 2 
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'< hiin, and the same, so made, do exhibit, or cause to be 
" exhibited into the registry of. ■ ■ courts at or before 

« the. ■ ' ■ day of next ensuing ; and the same 

" goods, chattels, and credits, and all other the goods, chat- 
'' tels, and credits of the said deceased at the time of his 
*^ death, which at any time after shall come to the hands or 
*^ possession of the said A. B« or into the hands and posses- 
** sion of any. other person or persons for him, do well and 
** truly administer according to law ; and further do make, 
'< or cause to be made, a true and just account of his said 

** administration, at or before the- day of—; and all ' 

'< the. rest and residue of the said goods, chattels, and cre- 
** dits, which shall be found remaining upon the said ad- 
'< ministrator's account, the same being first examined and 
" allowed of by the judge or judges for the time being of the 
^ said court, shall deliver and pay unto such person or 
^ persons^ respectively, as the said judge or judges, by his 
^' or their decree or sentence, pursuant to the true intent 
'' and meaning of this act, shall limit and appoint ; and if it 
^ shall hereafter appear that any last will and testament 
** was made by the said deceased, and the executor or exe- 
^' cutors therein named do exhibit the same into the said 
*^ court| making request to have it allowed and approved 
** accordingly, if the said A. B. within bounden, being there- 
^' unto required, do render and deliver the said letters of 
^administration (approbation of such tei^tament being first 
^' had and made) in the said court; then this obligation to 
*^ be void, and of none effect, or else to remain in full force 
" and virtue. 

This condition, as to the administering truly, according 
to law, is to be intended in bringing in the administrator's 
iu^count, and not in paying the debts of the intestate, and 
tberefcMre a creditor shall not take an assignment of the bond, 
and sue it, and for breach assign non-payment of a debt to 
him, ;or a devastavit committed by the administrator. ; . for 
that would be endless«. — By statute 1 Jac. II. c. 17. sect 6. 

• 1 Salk. 316. 
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No adminictrator shall be cited into eouit to rendeK an ac* 
count of the penooal estate of his intestate, otherwise than 
by an inventory thereof. Unless at the instance of some per- 
son in behalf of a minor, or haying a demand out of such estate 
as a creditor or next of kin ; nor shall be compellable to 
account before any ordinary or judge empowered by* the 
act of 22 & 2S Car. II. otherwise than as mentioned by this 
act.— >The ecclesiastical court understand no more by aaac- 
county than some account in nature of an inventory ^ ; and 
the o^dmary, aftar the administrator has exhibited an in* 
ventocy, cannot compel the administrator to account, but it 
must be at the instance of the party (as one in behalf of a 
minor, or one having demand out of the intestate's estate, as 
a creditor or next of kin); and therefore the inventory and. 
account are, as to the ordinary, the same things. 

SECTION V. 

//otc and for tnhat Reason^ the Adminisiraiion may Be 
revoked. 

Ijp an administration is granted, and afterwards a will is 
produced and proved, tlie administration shall be revoked K 
— The ordinary cannot repeal an administration at his 
pleasure I. — In the case of Sir George Sands, the father 
administered to his son, and afterwards a woman pretending 
to be the son's wife, sued for a repeal ; but a. prohibition^ 
was granted, because the ordinary had an election to> grant 
it either to the father or wife, and by granting it to the 
father, had executed his power K But where a. feme-covert^ 

' For more concerning the iuTen- justice, it may now also be had in 

tory, and what may be required of some cases out of the court of Ghan- 

the administrator before administrat* eery, Conounon Pleas, or Eicfae- 

tion is granted, see post. quer, directed' to the judge and par- 

< '3 ^Alk. 248. tiea.of a suit in any inferior court. 

» 2 Roll's Abr. 907. See more 2 Black. Com. 112. It u a wik 

as to this, post. to forbid any court to proceed in any 

' Swinb. S81. cause there depending, on sugges- 

^ A prohibitum^ is a writ issuing tion that die cognisance thereof be. 

properly out of the court of king's longeth not to the court. Fitih. 

bench, being the king's prerogative Nat. Brev. S9. 
writ; but for the furtherance of ' Raym. 9a. 
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that is, a married woman, died intestate, and tlie next of kin 
to her obtained admiiHstration, and the husband sued for a 
repeal, a prohibition was denied; because in this case the 
brdinary had no power, or election, to grant it to any person 
but the husband*. 

The rule seems to be, that wi sfdmkaistraitmi mi^ be 
repealed, although notaibitrarily, except whire tiiere shall 
be just cause for so deling; as if 1^ adrntnistratof should 
become lunatic, or the Ifike^ of which the temporal courts 
are to judge. So i£'ih(t next of kin, at the death of the in* 
testate, happen to be uncapable of administering, by reason 
df attaint or "excommunication, and the ordinary coomilts It 
to another ; if he afterwards become capable, the ordinary 
may repeal the first administration, and commit it to the 
next of kin ». And the same is much more to be said where 
the administration was undue ab initio, that is, from the be- 
ginning, whether as granted to any . other than the next of 
kin, or granted by an incompetent authority, or in an irregu- 
lar manner, without citing those who ought to have been 
cited 0. 

Where a man died intestate, leaving a wife and a sister, 
the sister, upon the common oalh, that she believed he died 
intestate, without wife or childriBu, obtained administration. 
And in a suit to repeal it, as obtained by surjM'ise, it i^peared 
to be the custom of the court, hever to grant it to the next of 
Icin, omtil the wife is cited. The sister moved for a prohibi- 
ti6n, and insisted that the ordinary had executed his authority. 
But the court held, that the ordinary could not be said to 
have executed his authority, having never had an opportunity 
to make the election which the statute 21 Hen. VIII. c. 5. 
gives him; that it was incident to every court to rectify the 
mistakes they were led into by misrepresentation of the 
parties: that if there were no surprise (of which the court 
below was judge) there ought to be a prohibition, because 
then the administration will have been duly and regularly 



"SSalk. 22. ° J*irf. 

4 Bum's Eccles. Law, 236. 
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granted ; but there was • pkuii surprise, and therefore they 
demed the prohibition p—* It is said, that an admiaistration 
may be repealedy without any sentenee of reYOcatten to be 
given in any spiritual covrt, or otherwise ; as by granting a 
new administration ^. 

Where the adatinistrator, after maay goods administered, 
had his administration revoked, and it was committed to B«, 
who sued the first administniter for goods uhddy adniini- 
stered; itwas hdd, that diere was no remedh^ butin Chaneery, 
But it is conceived in such a case as this, the second admini« • 
etimtor might maintain an action at htw against the fisst, for 
money had and received, or trover for any goods remdning 
i»'fais po ssessi on '• 



CHAPTER II. 

or THE ADMINISTRATOft. 

SECTION I. 

HU P(mer Jy Virtue of the Administration. 

Having seen who are entitled to the administration, and of 
whom it is to be obtained ; and how it may be revoked ; we 
may now consider the power the administrator has, by having 
the administration thus granted to him. Somewhat of thisv 
we have already seen^ as that he cannot act before it i» 
granted to him, and that after it is, he may bring actions, as 
an executor may. — We have seen also the reason why ad- 
ministration should be thus granted; as that the bishops 

» 4 Bum's Eccles. Law, 237. ^ Jac. Law Diet. 10 edft^ tit.. 

• 4 Ibid. A^miAittnitor. 
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wer^ formerly the administrators of the goods and diatleb 
of persmns dying intestate, and this continued to be the case 
till the statute 31 £dw. Ill, before mentioned was made'« 
But now administrators are put upon the same footing with 
regard to suits, and to accounting, as executors ai^poiinted by 
willy. — .Where there be two admimstrators, and one dies, 
t)ie adminis^tion survives, and doth not cease : it not being 
like a letter of att<Hmey to two, where by the death of one 
the authority ceaseth; hut is rather an office, and admini* 
strators are enabled to bring actions in their own names; . th^ 
cAOie in the place of executors, and therefcure the office sur^ 
viyes'. But if t^ere is but one administrator, and he dies, 
his executors are not administrators, but it behoves the ordi*? 
ni^y to commit a new administration. When an admini- 
stn^tor h^th judgment, and dies, his ei^ecutors (as such) may 
not si^e executio|i> of the judgment; .(ox none shall have 
execution <tf this judgment but he who shall be subject 
to the payment of the debts of the first intestates — 
If there be two or iQore administrators, one of them can- 
not sell goods, or release debts (1), without the others join-» 

* 2 Black. Com. 495. . . =^ SVern. 514. 

y Ibid. 496. * 5 Co. Rep. 9. 



(1) In. Mr. Seltti^n's Abridgement of the Law of Nisi 
Prius, (5th ed.) p. 751. is the following note. " In Willandv. 
" Fenny E. 11 G. 2« B.R. MSS. a question arose, whether 
** the release of one administrator would bind his confpa- 
}^ nion ? The case was ^gued in £.116. 2. when the 
'^ Court, entertaining doubts, directed a second argument. 
" The second argument was heard, Trin. 11 & 12 G. 2. 
•* when Lee C. J; expressed a strong opinion in favour of 
*< the affirmative, observing that it was extremely difficult to 
f< form a distinction between executors and administrators 
*< upo^ ^ny reasonable foundation; ^nd that although it had 
'f not ever been determined at law that the administration 
** survived, yet having been so determined in equity, in 
" Adains v. Buckl(;^n4> 2 Vem. 514-. and by Lord Talbot in 
<* Hudson V. HudsoUi he thought those authorities were so 
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ing; for they have but one authority given them by the 
hiabop over the goods : which authority^ being given to many 
is to be eocecuted by all of them joined together ^. But it is 
otherwise in respect to co-executors ; these being in law but 
one pers^Miy therefore the act of one is the act of th&a all^ 
and the possession of one is accounted the possession of all^. 
An administrator^ by virtue of his administration, hath 
interest in all the chattels, real Mid personal, of the intestate, 
and ail the goods and ohattds, either in possession or action \ 
in like manner as an erecutor in the. goods of the testator 
deceased. And all those goods and chattels which belonged 
to the intestate at the time of his deaUi, and which came 
to the hands of the administrator^ shall be assets, or sufficient 
goods ttid chattels, to make htm chargeable to creditors, as 
executors are to creditors and legatees. But before they come 
to his hands he is not chargeable «, as we shall see more of 
hereafter/— An executor or an administrator shall regularly 
charge others ft>r any debt or duty due to the deceased, as 
the deceased himself might have done; and the same 
actions the deceased might have had, the same actions, for 
the most part, the executor or administrator, may have also. 
But an executor or administrator shall not charge another, 
or have any action against him for a personal wrong done 

i> Lord Bacon*s Tracts, 162. ' For the particulars of these, see 

1 Atk. 4«0. post. 

<" Swiob. 328, « Wood's Inst, new edit. 389. 

' See post. 



<< Strong, that they ought not to be departed from. The 
<< other Judges were inclined to the same opinion, but as the 
^ case was new, and of general consequence, they ordered 
^^ it to be argued again. According to Sir John Strange, 
" M. R. in Jacomh v. Harunood, 2 Ves. 267- the case was 
^< decided in the affirmative afler the third argument; but 
*' from a MS. note in my possession, it appears to have been 
*' compromised before the third argument took place. In 
" Mr. J. Gundry^ MS. note, 13 Gundr. 33. a. it is said to 
'* have been adjudged for defendant ; that is, that the release 
<< of one administrator did bind his companion/' 
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to the testator^ when the wrong done to his {>er8on, or 
tiiat which is hn, is of that nature for which damages only 
are to be fecovered: and therefore an executor or ad« 
ministrator cannot sue another lor beating or wounding of 
the deceaseds. . 

In actions merely personal, arising ex delicto^ for wrongs 
actually done or committed by the defendant, as trespass, 
battery and slander, die rule is actio personalis moritur cum 
perwna^ that » personal action dies with the person ; imd it 
nerer shall b^^reVived, either by or against the executors, or 
other, re^ftteentativi^ For neither the executors of the 
plaintiff have received, nor those of Uie drfendant have com*' 
mitted in their own personal capacity, any manner of wrong 
or 'uppaj (2). But in actions arising ex contractu^ by breach 

c Shep. Touch. 459. 

(2) Executors and administrators being the represen- 
tatives of the temporal property only, that is, the debts and 
goods of the deceased, but not of their injuries, it seems 
to follow, that their right of maintaining an action in the 
cases. of a personal wrong arising out of the breach of 
an express or, implied contract, depends upon whether 
there has been an injury to the personal estate of the 
testator or intestate, or whether the damage consisted only 
ii^ previous personal suffering. In the latter case^ where 
the injury a&cts the life or health of the deceased merely^ 
as if it arise out of the unskilfulness of a medical prac- 
titioner, or the cause of complaint be the imprisonment of 
the party brought about by the negligence of his attorney ; 
the^e, although breaches of the implied promise, by the 
persons employed to exhibit a proper portion of skill and 
attention, cannot be made the foundation of an action by a 
personal representative. So in the case of a personal 
wrong arising out of the breach of an express contract, as a 
promise of marrii^ge, an action will not lie by an admi- 
nistrator, unless the intestate had actually been damnified in 
her property by reason of the breacn of the contract. 
Chamberlain v. Williamson^ 2 Mau. & Selw. 408. But if 
the wrongs have operated to the temporal injury pf the per- 
sonal estate ; as, for example, if, in the instance last cited, 
the loss of marriage- occasioned a strict pecuniary detriment 
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of promise and the like, where the right descends to the re- 
presentatiyes of the plaintiff, and those of the defeidant have 
assets to answer ^e demand, though the«uits shall abate by 
the death of the parties, yet they may be revised agftinst, or 
by, the executors or administrators; being indeed rather ao* 
tions against thie prop^rty^ than the person, in which the 
execiitwrs, ai* athmmisiratorM^ have new ihe same interest that 
ib« testator or intestate had before '^^ 

By the statute 31 Edw, III. before mentiooed, admini- 
stratcmi shall have an action to demand and recoyer, as exe* 
eutors, the debts due to the intestate* So if a man take 
&om the executor or administrator the goods of the de« 
eeased, for diis they must bring their action at common law ; 
for they cannot sue for the goods of the deceased in a court 
ecclesiastical K And tenants may be sued at the common 
law by executors or administrators for rent behind, itnd due 
to the testator or intestate in his lifetime, or at the time of 
his death; and they may for the same distrain the land 
charged with the rent ^ ; and where the testator or intestate 
is tenant for life only, his executors or administrators may 
have an action at law for rait that did not become due till 

* 3 Black. Com. 302. ^ Swinb. 18. 

> Swiub. 18. 10 Mod. 21. 



to the intestate, then, in respect to that detriment, the 
administrator would have become legally privy to the 
injury, and an action bottomed on the promise would have 
been sustainable }fy. hinu Id. ibid. In like manner, if a 
person contracts with a coach proprietor to be safely and 
securely ckrried from one place to another, and through the 
negligence of the servant of such proprietor the coach be 
overturned, in consequence of which the passenger so con- 
tracting dislocates or fractures a limb, and owing to his con- 
finement in procuring a cure, his personal property sustains 
an injury; although he, during his life, might sue the 
proprietor in assumpsit or tort, still his representative may, 
a^r his death, maintain an action on the contract to carry 
him safely, and recover damages for the injury which has 
accrued to his estate from the breach thereof. Knights 
V. QuarleSf 4 B. Moore, 541. 
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the death of such testator or intestate, as will be shewn 
after we have pointed out some particular rents that, being 
due to the testator or intestate in his lifetime, may be 
obtained by the executors or administrators, by action at 
law or distress. 

By the statute 32 Hen. VIIL c. 37. sect. 1. after reciting 
that by the order of the common law, the executors or admi- 
nistrators of tenants in fee-simple, tenants in fee-tail, and te- 
nants for term of life, of rent-services, rent-charges, rent- 
seeks, and fee-farms, had no remedy to recover such arrears 
of the said rents or fee-farms as were due unto the testators 
in their lives, nor yet the heirs of such tlestator,'nor any per- 
son having the reversion of his estate after his decease : it is 
enacted, that the executors or administrators of tenants in 
fee-simple, tenants in fee-tail, and tenants for term of life, 
of rents-services, rent-charges, rent-seeks, and fee-famas, 
unto whom any such rent or fee-farm be due, shall have an 
action of debt for such arrears against the tenants who 
ought to have paid in the lifetime of their testator, or against 
their executors or administrators; or may distrain for the 
arrears on the land, or other hereditaments chargeable 
therewith (3), so long as the lands, or other hereditaments, 
continue in the seisin or possession of the tenant in de- 
mesne ; who ought immediately to have paid the rent or fee- 
farm, or the seisin or possession of any other person 
claiming only from the same tenant, by purchase, gift, or 
descent, in like manner as their testator might have done.. 

Tenants in fee-simple, fee-tail, or for term of life, are 
those who hold any messuages, lands, or tenements, in fee** 
simple, fee-tail, or for term of life J; and as they may hold 

' 2 Black. Com. 59. 



(3) In avowing for rent under this . statute, it has been 
held, that the avowant need not set out the title of the 
testator or intestate, nor shew that he was entitled to dis- 
train. Meriton v. Gilbee, 2 B. Moore, 48. .Mariiny- Burton, 
3 B. Moore, 608. See also Lingham v. Warren^ 4 B« 
Moore, 409. 
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any messuages, lands, or tenements, in this manner, so they 
may rent-service, rent-charge, rent-seek, and fee-farm or fee-^ 
farm rent ; which are called incorporeal hereditaments, as 
being a right issuing out of a thing corporate, though not 
the thing itself, but something collateral thereto, which may 
be lands or houses ■». RenUservke is so called, because it 
hath some corporeal service incident to it, as at the least 
fealty, or the feodal oath of fidelity. For, if a tenant holds 
his land by fealty^ and ten shillings rent ; or by service of 
plowing the lord's land, and five shillings rent ; these pecu- 
niary rents, being connected with personal services, are 
therefore called rent service "• A rent charge is where the 
owner of the rent hath no future interest or reversion ex- 
pectant in the land ; as where a man by deed maketh ovier 
to others his whole estate in fee-simple, with a certain rent 
payable thereout, and adds to the deed a covenant or 
clause of distress, that if the rent be arrear^ or behind, it 
shall be lawful to distrain for the same. In this case the 
land is liable to distress, not of common right, but by virtue 
of the clause in the deed : and therefore it is called a renU 
charge; because in this manner the land is charged with 
a distress for the payment of it \ Rent-ieck, rediius siccus^ 
or barren rent, is in effect nothing more than a rent reserved 
by deed, but without any clause of distress p. Kfee-farm 
rent is a rent-charge issuing out of an estate in fee ; of at 
least one-fourth of the value of the lands, at the time of 
the reservation : for a grant of lands, reserving so con- 
siderable a rent, is indeed only letting lands to farm in fee- 
simple, instead of the usual method for life or years ^. 

The word demesney or as it is sometimes called, demeiney 
or demainy is oft-times used for a distinction between those 
lands that the lord of the manor hath in his own hands, or 

»^ 2 Black. Cora. 90. true roeaning of fee-fann, is a per. 

■ " Ibid, 42. pctual farm or rent; the name 

* Ibid. being founded on the perpetuity 

9 Ibid, of the rent or service ; not on the 

*i Ibid. 43, The learned author quantum. Go. Litt.144. Note 5. 

of the Notes on Co. Litt. says, the 13 Edit. 
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in the hands of bis lessee^ ddi^ised al a rack«ren4| and 
such other lands appertaining to the manor which belong 
to free or copy-holderSh But the tenant in d^nesna before 
mentioned^' stgoifies the person seized t)r possessed of the 
inheritaBce. 

By Sect. % of the statute last mentioned, it is provided^ 
that the same, shall not extend to any manor or lordship in 
Wales, whereof the inhabitants have used to pay to every lord: 
or owner thereof, at his first entry into the seme, any sum 
for the redemption and discharge of all duties and penalties^ 
wherewith the inhabitants were chargeable to any of the 
lord's ancestors. 

Sect* S* If any man shidl have, in right of his wife, any 
estate in fee-simple, fee-tail, or for term of life, in any rents 
or fee-farms, and the same to be due and junpaid in the 
wife's life.; tbe husband, after the .death of his wife, his 
execut($rs and adjiiinistrators, shall have action of debt for 
the arrears, or may distrain for the same, as he might have 
done if his wife had been living. 

Sect. 4. If any person shall have any rents or fee-farms, 
for term of life of any other person, and die same be due 
and unpaid in the life of such other person, and he die ; he 
to whom the same was due, his executors or administrators, 
may have an action of debt against the tenant in demesne, 
who ought to have paid the same when it waA fijrst due^ his 
executors and administrators; or may distrain for the same 
upon such lands and tenements out of iwbich the said r^ats or 
fee-farms were issuing and payable ; in like manner and 
form as he might have done, if suoh person, by whose death 
the aforesaid estate in the said rents and fee-farms was de- 
termined and expired, had been in full life. 

Hffnce we may pesceive thatexecutora and Administrators, 
by action at law, or distress, are enabled to obtain rent 
which was due to their testator or intestate ; and as to p^* 
sons who hold estates for term of life only, usually termed 
tenants for life, the executors and administrators of whom 
are now enabled to recover, by an action at law, rent which 
did not become due in the lifetime of their testator or in- 

14 
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testate ; and as concerning those tenants for lUe, mention 
having lately been made, and in di£Perent parU of this work 
divers of them described, whereto we shall refer for a 
farther description of them r ; here we may observe thai 
lessees of tenants for life, before the making of the statute 
we are about to mention, had at the common law a most un* 
reasonable advantage ; for, at the death of the lessors, these 
luider-teiunits, the lessees, might if they pleased quit the 
premises and pay no rent to any body for the occupation of 
the land since the last quarter day, or other day assigned for 
payment of rent •• To remedy which by statute 1 1 Geo. II. 
c. ld» (wherein it being recited, that where any lessor, 
or landlord having oaty an estate for life, in lands, tene<r 
nents, or hereditaments demised, happened to die before or 
on the day on which any rent was reserved or made payable, 
such rent, er any part thereof, was not by law recoverable 
by the executors or administrators of tfuch leisor of land- 
lord : nor was the person in reversion eiltitied th^eunto, 
any other than for the use and occupation of such lands, 
tenements, or hereditaments, from the death of the tenant 
for life ; of which advantage had been often taken by the 
under-tenants, who thereby avmded paying any thing for 
the same) ; it is enacted, that where any tenant for life shall 
happen to die before or on the day on which any rent was 
reserved or made payable, upon any demise or lease of any 
lands, tenements, or hereditaments, which determined on 
the death of such tenant for life, that the executors or 
administrators of such tenant for life, shall, in an action 
ttpon the case, recover of such t^iant or under-tenants of 
such lands, tenements or hereditaments : if such tenant for 
life die on the day on which the same was made payable, 
l^e whole, or if before sudi day, then a pMpoftion of 
such rent, according to the time such tenant for fifh lived 
of the last year or quarter of a year, or othev time in whidi 
the said rent was growing due, making all just allowances. 

** Tenants for life are those who tenants by the curtesy of England 

hold any mesmiag^i, lands or tene- and tenants in dower may be tc^ned 

xnents, for term of life. Those may tenants for life, 

be created by deed or grant. And » 10 Co. Rep. 197. 
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Jo the end that a due regard be had to creditors, by the 
statute 22 & 23 Car. 11. c. 10. called the Statute of Distri* 
buttons, as was mentioned in the second section of the fore- 
going chapter; it is enacted, that iio distribution of the 
goods of any person dying intestate be made, till after one 
year be fully expired after the intestate's death. An ad- 
ministrator, as well as an executor, is allowed, among debts 
of equal degree, to pay himself first, by retaining in his 
hands so much as his debt amounts to. So if a person in- 
debted to another, make his creditor or debtee executor, or 
if such creditor obtains letters of administration to his 
debtor, in these cases the law gives him a remedy for his 
debt, by allowing him to retain so much as will pay himself, 
before any other creditors whose debts were of equal degree. 
This is a remedy by mere act of law, and grounded upon 
this reason ; that the executor cannot, without an apparent 
absurdity, commence a suit against himself as representative 
of the deceased^ to recover that which is due to him in his 
own private capacity : but having the whole personal estate 
in his hands, so much as is sufficient to answer his own de- 
mand is, by operation of law, applied to that particular pur- 
pose. Else, by being made executor, he would be put in a 
worse condition than all the rest of the world besides ; for^ 
as he can commence no suit, he must be paid the last of any, 
and of course must lose his debt in case the estate of the 
testator should prove insolvent, unless he be allowed to re- 
tain it. But the executor shall not retain his own debt, in 
prejudice to those of a higher degree ; for the law only puts 
him in the same situation, as if he had sued himself as exe- 
cutor, and recovered his debt ; which he never could be sup- 
posed to have done, while debts of a higher nature subsisted. 
Neither shall one executor be allowed to retain his own 
debt ia prejudice to that of his co-executor in equal degree ; 
but both shall be discharged in proportion * (4). The 

' 3 Black. Com. 18. 



(4) If two persons be jointly and severally bound in an 
obligation, and one of them appoint the executrix of the 
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power the administrator has, in favouring and preferring 
creditors in the course of paying debts, will be seen here- 
after n ; together with some other powers he has vested in 
him. 



SECTION 11. 

The Particulars of tvhat the Administrator is interested in 
hy virtue of his Administration* 

Having shewn that the administrator, by virtue of his 
administration, hath interest in all the chattels, real and per- 
sonal, of the intestate, and all the goods and chattels either 
in possession or action; we come now to consider what 
these are in particular. 

" See post. 



obligee his executrix, and die leaving assets, she is not 
compelled to resort to an action against the survivor, but is 
entitled to retain for the debt. Com. Dig. tit. Administra- 
tion, c. i. Hob. 10. 3 Bac. Abr. 10. 2 Lev. 73. So if A. be 
indebted to B. and C. by several bonds, and die, and D. take 
out administration to A. and afterwards B. die, having ap- 
pointed D. his executor, he mar retain effects of which he 
is possessed as administrator or A. to satisfy the debt due 
to him as executor of B. 11 Vin. Abr. 261. 2Brownl. 50. 
And if administration granted to a creditor, be afterwards re- 
pealed, at the suit of the next of kin, such creditor may retain 
against the rightftil administrator. 11 Vin. Abr. 265. 1 Salk. 
38. In an old case the court inclined to think, that an ad- 
ministrator might plead to an action of debt or bond, a retainer 
in satisfaction of a bond conditioned for the payment of 
money to trustees for the use of the administrator. Rockelly 
V. Godolphin, 2 Show, 403. S. C. T. Raym. 483. However 
the right of retainer is only admitted at law in cases in which 
the debt either is or has been a legally existing debt, for if 
it be a mere equitable debt, a court of law will not, in re- 
spect of it, permit the right to be exercised. De Tastet v. 
Shaxuj 1 Barn. & Aid. .664*. An executor is allowed in 
equity to retain for his whole debt as against other creditors 
of the same degree. Musson v. May^ 3 Ves. & Bea. 194. 

D 
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Chattels comprehend all goods, moveable and immove- 
able; except such as are in the nature of freehold or parcel 
of it, and this word by the common law extends to all 
moveable and immoveable goods. But estates of inherit- 
ance y, or freehold % cannot by the common law be termed 
goods and chattels. Chattels are either personal or real. 
Personal^ as household stuff, goods and wares in a shop ; 
carts, ploughs, horses, oxen, sheep and the like ; and these 
are called personal in two respects ; one because they belong 
inunediately to the person of a man ; the other, for that 
being any way injuriously withheld from him, he hath no 
other remedy to recover them but by personal action. Chat- 
iels->real, are such as either appertain, not immediately to 
the person, but to some other tiling by way of dependency ; 
as a box with charters of land, or such as are issuing out of 
some immoveable thing ; as a lease, or rent for a term of 
years : apd chattels-real concern the reality, lands and tene* 
ments, interests in advowsons in statutes merchant, and the 
like ^ But fishes in a pond, conies in a warren, deer in apark^ 
pigeons in a dove-house, where the testator, or intestate 
had the inheritance, or but for life, in the pond, warren, 
park, and dove-house, are not chattels at all, nor go to the 
executor or administrator ; but to the heir with the inherit- 
ance : and therefore they are not to be put into the inventory 
of the goods and chattels of the party deceased. But if the 
testator or intestate have any tame pigeons, deer, rabbits, 
pheasants, or partridges, they shall go to the executors or 
administrators ; and though they were not tame, yet if they 

y For the particulars concerning life; only when he holds the estate 

estates of inheritance, see post. by the life of another, he is usually 

* Estates of freehold are either of called tenant ;;ur outer vie, 2 Black, 

inheritance or not of inheritance, Com. 104. 120. A lease for 99 

and these not of inheritance are but years, determinable upon a life 

for life only. Estates of freehold, or lives, is not a lease for life to 

not of inheritance, may be created make a freehold; but a lease for 

by deed or grant; as where a lease years, or chattel determinable upon 

is made of lands or temeoients to a life or lives ; and an estate for 1000 

man to hold for the term of his own years is not a freehold, or of so high 

If ie or for that of any other ^rson, a nature as an estate for life. Co. 

or for more lives than one : m any Litt, 46, 

of which cases he is styled tenant for * Co. "Litt. 1 18. 
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were kept alive in any room, cage, or such like place: so 
fish in a trunk ; also young pigeons, though not tame, being 
in the dove-house, and not able to fly out \ Also hounds, 
greyboimdsy spaniels, and the like, as they may be valua- 
ble, and may serve not only for delight, but for profit, shall 
go to the executors or administrators ^. And they shall have 
ail leases for years, though they may be for 1000 years ^^ 
and all lands extended on any judgment, statute, or recog- 
nizance, and all arrears of rent due at the death of the tes- 
tator, or intestate «, the latter being treated on in the. pre- 
ceding section. Likewise securities for money belong to 
executors and administrators ^. And they shall have all 
estates pur aider vie, that is, estates held during the life of 
another, as before mentioned. These being distributable by 
the statute 14 Geo. II. c. 20, shall, where a man dies intes- 
tate, and they were not made to him and his heirs, be dis- 
tributed in the same manner as his personal estate ; but it 
is otherwise if made to the intestate and his heirs. 

Com sown will also go the executor or administrator, and 
not to the heir, so also will hops, though not sown, if planted, 
and saffron and hemp '. This being what is usually styled 
emblements, the doctrine of which extends not only to corn 
sown, but to roots planted, or other annual artificial profit ^, 
as clover, saint-foin, and the like, which was sown by the 
deceased \ But it is otherwise of fruit-trees, grass, and the 
like ; which are not planted annually at the expence and 
labour of the tenant, but are either the permanent or natural 
profit of the earth K So these latter go to the heir, and not to 
the executor or administrator. And Mr. Wentworth thinks, 

l> 4 Burn's Eccles. Law, 240. mises without leave in wriHng, on 

c i5u/. pain of forfeiting the lease, the ad- 

* fitz. Not. Brev. 120.-^ An ex- ministratrix of the lessee cannot un- 

eeufor or administrator, having a derlet without incurring a forfeiture. 

lease, which was granted to the tes- ^ 4 Burn's Eccles. Law, 242. 

tator or intestate, should attend to Law of Test. 341. 

the covenants and provisoes con- ^ 3 Bro. Cha. Rep. 80. 

tttfned therein ; for if a lease contain * 4 Bum's Eccles. Law, 242. 

a proviso that the lessee and his admi- '^ 2 Black. Com. 123. 

nistrators shall not sit, lei, or astigtt ^ 4 Bum's Eccles. Law, 242. 

overp the whole or part of the pre- ^ 2 Black. Com. 123. 

D 2 
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that roots in gardens, as carrots, parsnips, turnips, skirrets^ 
and such like, (which he says may be of value in gardens 
about London, and some. great towns,) shall not go to the 
executor, but to the heir, because they cannot be taken 
without digging and breaking the soil'. But it seems very 
clear by Lord Coke™, and Sir William Blackstone", that 
these shall go to the executor or administrator, and not 
to the heir. 

If a man seised for life, or in fee, or tail, in his own right, 
or in the right of his wife, and sows the ground with corn, 
but dies before it is ripe, his executors or administrators shall 
have it, and not the wife or heir^ but grass ready to be cut 
for hay, apples, pears, and other fruit on the trees, shall not 
go to the executors or administrators* And tlie reason of the 
difference is, because the former comes not merely from the 
soil, without the industry or manurance of man, as the latter 
doth. And if the wife had a lease for years, as executrix, 
and the husband sows the ground with corn, and dies before 
•it is ripe, the corn shall go to his executors or administrators^ 
or at least, so much as is more than the yearly rent of tlie 
land : but if the husband and wife were the joint tenants of the 
land, she shall have the corn, and not his executors <>. And 
if a parson sows his glebe land, and dies before severance, 
andafler his successor is admitted, instituted, and inducted, 
before the corn is cut, it shall go to the executors or admi- 
nistrators of the deceased, who must pay the tithes thereof^ 
to the successor '',(5). 

* Went. Off. Exec. 62. ® Law of Test. 342. 

^ Co. Lftt. 55, P 4 Burn's Ecdes. Law, 243. 

"2 Com. 122. 



{5) The general rule of law applicable to cases of this de- 
scription is, that where a tenant of land has an uncertain 
interest, which is determined either by the act of God or 
the act of another, there he shall have emblements ; but that 
is not so when the tenancy is determined by his own act. 
That is laid down in a variety of instances, which will be found 
in Comyn's Digest, Tit. Biens, G. 2. As where the lessee 
surrenders, or a woman who is tenant durante viduitate mar- 
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Tilings that are affixed to the tenement, and are made 
parcel of the freehold, belong to the heir, and not to the 
executor or administrator; as the glass annexed to the win- 
dows of the house, which is parcel of the house, and shall 
descend as parcel of the inheritance to the heir, and the 
executors or administrators shall not have it. And although 
the lessee himself)^ at his own cost, cause the glass to be 
put into the windows, yet, the same being parcel of the 
house, he cannot take it away afterwards, without dan- 
ger of punishment for waste. Neither is there any mate- 
rial difference in law, whether the glass was annexed to 
the window with nails, or in any other manner, either hy the 
lord or by the tenant ; for being once affixed to the free- 
hold, the same cannot be removed by the lessee, but shall 
belong to the heir, and not to the executors or admini" 
Hrators **. So in respect to wainscot, this being annexed 
unto the house, either by the lessor or by the lessee, is parcel 
of the house. And there is no difference whether it be 
affixed with great nails or little nails^ or by screws or irons 
thrust through the posts or walls of the house ; for how- 
soever it be affixed, either in manner aforesaid, or in any 
other manner, it is parcel of the freehold ; and if the exe- 
cutors or administrators shall remove it, they are punishable 
for the same '' : and not only glass and wainscot, but any other 
such like thing affixed to the freehold^ or to the ground, 
with mortar and stone ; as tables dormant, leads, mangers, 
and such like; these also belong to the heir, and not to 
the executor or administrator^. As do also mill-stones, 



4 Swinb. 421. »i^. 

^ Ibid, 



Ties, or the estate determines by forfeiture, condition bro- 
ken, &c. In all these cases they are not entitled to emble- 
ments. See also Co. Litt. 5o» b. ; and on the same principle 
a parson, who resigns his living, is not entitled to emble-^ 
meats. Bultver v. Bulvoer^ 2 Barn.'& Aid. 470. 
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anvils, doors, keys, window-shutters ; none of these being 
chattels, but parcels of the freehold, or thereto pertaining, 
shall not go to the executors * or administrators. 

An executor taking away a furnace which was set up in 
the middle of a house, and not fixed to any wall, the 
heir brought an action of trespass against him, and it 
was adjudged for the heir, that this should go as part 
of the freehold and inheritance to the heir. But in the 
case of Dai/ and Austin, Walmsley said, that Lord Dyer's 
opinion was, that where the furnace is not affixed to the 
wall the lessee might within his term, take it away ; 
but not if it was fixed to the wall, for there it would 
strengthen the house". — Pictures and glasses, though, ge- 
nerally speaking, not part of the freehold, yet if put 
up instead of wainscot, or where otherwise wainscot 
would have been put up, shall go to the heir; for the 
house ought not to come to the heir maimed or dis- 
figured \ But in the case of Harvey and Harvey f M. 14. 
Geo. II. in trover by the executor against the heir, it was 
held by chief justice Lee, that hangings, tapestry, and 
iron backs to chimneys, belonged to the executor ; who 
recovered accordingly against the heir. And the law seems 
now to be held not so strict as formerly ; and if these things 
can be taken away without prejudice to the fabric of the 
house, it seems that the executor or administrator shall have 
them ; as tables, although fastened to the floor ; furnaces, 
if not made part of the wall, grates,iron ovens, jacks, clock- 
cases, and such like, although fixed to the freehold by nails 
or otherwise y. 

In the case of Latoton and Latoton, 1743, the question 
was, whether a fire-engine, set up for the benefit of a col- 
liery by a tenant for life, shall be considered as personal 
estate, and go to the executor ; or fixed to the freehold, and 
go to a remainder man'. For the plaintiff (who was a cre- 

< Went. Off. Exec. 61. ^ A remainder man, is he who 

» Law of Test. 342. has the estate by virtue of some li- 

X JHd. mitation, made either by will or 

y 4 Burn's Eccles. Law> 244. deed, As if a man seised in fee sim- 

41 
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diter of die tenant for life) evidence was read, to prove that 
die Sre-engine was worth, to be sold, 3502. and that it is cus* 
tomary to remove fire-engines. And it was urged, that the 
testator had died greatly in debt ; and it would be hard, 
when he had been laying out his creditor's money in erect* 
ing this engine, that they should not have the benefit of it, 
but that the strict rule of law should take plaoe* And it 
was compared to the case of a cyder-mill, which is let in 
very deep into the ground, and is certainly fixed to the free- 
hold ; and yet lord chief baron Comyns, at the assizes at 
Worcester, upon an action of trover brought by an executor 
against the heir, was of opinion, that it was personal estate,, 
and directed the jury to find for the executor. And lord 
chancellor Hardwicke, on the question of the fire-engine,, 
whether it should be considered as personal estate, and con- 
sequently applied to the increase of assets for payment of 
debts, says, it appears iq evidence, that in its own nature it 
18 a personal moveable chattel, taken either in part or in 
gross before it is put up. But then it is insisted, that fixing 
it, in order to make it work, is properly an annexation to the 
freehold. In the old cases they go a great way upon the 
annexation to the freehold ; and so long ago as Henry the 
Seventh's time, the courts of law construed even a copper 
and furnaces to be part of the freehold. Since that time, 
die general grounds the courts have gone upon of relaxing 
diis strict construction of law is, that it is for the benefit of 
the public, to encourage tenants for life to dd what is advan-' 
tageous to the estate during their term. What would have 
been held to be waste in Henry the Seventh's time, as re- 
moving wainscot fixed only by screws, and marble chimney- 
pieces, is now allowed to be done. Coppers, and all sorts 
of brewing vessels, cannot possibly be used, without being 



pie deviseth or granteth lands to A. der man in fee ; further mention 

for life, and after the determination whereof is made in tlie appendix to 

of A.*s estate for life, limiteth it to this work. See Remainders and Re« 

B. and his h^s for ever. Hero A. versions, in the Index, 
is a tenant for life, and B. a remain- 
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as much fixed as fire-engines; and in brew-*houses especially, 
pipes must be laid through the walls> and supported by 
ivaljs : and yet, notwithstanding this, as they are laid for 
convenience of trade, landlords will not be allowed to retain 
them. The old rules of law have been relaxed chiefly be- 
tween landlord and tenant, and not so frequently between an 
ancestor and heir at law, or tenant for life and remainder 
man. But even in these cases, it admits the consideration 
of public conveniency for determining the question ; and after 
making some more observations on the case^ Lord Hardwicke 
says, upon the whole, I think this fire-engine ought to be 
considered as part of the personal estate of Mr. Lawton^ 
and go to the executor for increase of assets. And decreed 
accordingly* (6). 

There are some goods and personal chattels called heir- 
looms, which, contrary to the nature of chattels, shall go by 
special custom to the heir along with the inheritance, and 
not to the executor or administrator of the last proprietor; 
and these are generally such things as cannot be taken away 

without damaging or dismembering the freehold ^. If a 

man be seised of a house, and possessed of divers heir-looms, 
that by custom have gone with the house from heir to heir ; 
it seemeth that these, although no part of the freehold, shall 
go to the heir, and not to the executor ^ ; and that if a man 

deviseth these away by his will, this devise is void**. By 

special custom in some places, carriages, utensils, and other 
household implements, may be heir-looms ; but such custom 

must be strictly proved «. Other personal chattels th«re 

are, which descend to the heir in nature of heir-looms, as a 
monument or tombstone in a church, or the coat-armour of 
his ancestor there hurig up, with the pennons and other en- 

* 3 Atkyns, 13. 4 Burn's Ec- « 4 Bum's Eccles. Law, 247. 
clef. Law, 244. < Co. Litt. 185. 

b 2 Black. Com. 427. < 2 Black. Com. 428. 



(6) See also Elwes v. Mate, 3 East. 38. Buchldnd v. But- 
icrfield, 4? B. Moore, 4M. S.C. 2 Brod. & Bing. 54. 
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signs of honour suited to his degree (7). In this case, al- 
though the freehold of the church is in the parson, and these 
are anAexed to that freehold^ yet cannot the parson, or any 
other, take them away or deface them, without being liable 
to an action from the heir. Pews in the church are some- 
what of the same nature, which may descend by custom im- 
memorial (without any ecclesiastical concurrence) from the 
ancestor to the heir. But though the heir has a property in 
the monuments and escutcheons of his ancestors, yet he has 
none in their bodies or ashes ; nor can he bring any civil ac- 
tion against such as indecently at least, if not impiously, 
violate and disturb their remains, when dead and buried. 
The parson, indeed, who has the freehold of the soil, may 
bring an action of trespass against such as dig or disturb it ; 
and if any one, in taking up a dead body, steals the shroud 
or other apparel, it will be felony ; for the property thereof 
remains in the executor, or whoever was at the charge of the 
funeral'. 

If chattels are bequeathed to go as heir-looms, due 
attention is necessary to be had to the rules of law concerning 
limitations of chattels, mentioned in a subsequent part of this 
work. 

Charters and deeds, court-rolls, and other evidences of 
the land, together with the chests in which they are con- 
tained, shall pass together with the land to the heir, in the 
nature of heir-looms, and shall not go to the executor or ad- 
ministrator s (8). But as to the chests, Rolle makes a dis- 

' 2 Black. Com. 428. « Ibid, 



(7) And a court of equity will order an inspection of ar- 
ticles claimed by the plaintiff, as heir-looms in a chest at 
the bankers of the defendant, who insists by his answer that 
he has a lien on the contents of the chest. Earl of Mac- 
clesfield v. Davis J 3 Ves. & Bea. 16. 

(8) Where a bill was filed in Chancery for an antique 
horn with an ancient inscription, on the ground that it had 
immemorially gone with the plaintiff's estate, and had been 
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tinction, and saith, if the writings which concern the inherit- 
ance are in the chest, the executor shall have the chest, and 
the heir the writings. But if the chest be shut, the heir 
shall have the chest also ; if it be not shut, the executor shall 
have the chest K The author of the Law of Testaments 
observes, that this distinction seemeth not to be well taken ; 
for if it be a box intended for the keeping of the deeds, the 
heir ought to have it, whether locked or open: on the 
other hand, if it be a box designed for other use, as for 
keeping linen, it cannot be said to be appurtenant to evi- 
dences, although some be in it, for so may other things 
also ; or perhaps it may be a chest or cabinet of great value, 
and this, he says, surely shall not go to the heir, when per* 
haps there is not personal estate sufficient to pay the test- 
ator's debts ^. 

Besides these things that are in the nature of heir-looms, 
there are some other goods and personal chattels that 
may not go to the executors or administrators ; as para- 
phernaliay which our law uses to signify the apparel and 
ornaments of the wife, suitable to her rank and degree ; and 
which she becomes entitled to at the death of her husband, 
over and above her jointure or dower, and preferable to all 
other representatives, and the jewels of a peeress usually worn 
by her, have been held to be paraphernalia. And the bus- 
band cannot by will devise from his wife such ornaments and 
jewels ; though during his life, perhaps, he hath the power 
(if unkindly inclined to exert it) to sell them or give them 
away. But if she continues in the use of them till his death, 
she shall afterwards retain them against his executors and 
administrators, and all other persons, except creditors, where 

^ 1 Roirs Abr. 915. ' Law of Test. 343. 



delivered to his ancestors by which to hold the land, the 
court was of opinion that if the land was of the tenure, 
called Cornage, the heir had a title to this monument of an- 
tiquity at law. 1 Vern. 273. Harg. Co.Litt. 107. 
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there is a deficienoy of assets (9)* And her necessary ap- 
parel is protected even agamst the claim of creditors k. But 
she shall not have excessive apparel ; and if she takes more 
than is convenienti she shall be taken to be an executor of 
her own wrong. If the husband delivers his wife a piece of 
silk to make a garment, and dies, although it was not made 
into a garment in the life of the husband ; yet the wife shall 
have it, and not the executors of the husband ; but against 
the debtee of the husband, the wife shall have no more ap- 
parel than is convenient^ — Where the question to be decided 
was, whether paraphernalia should be liable to the payment 
of simple contract creditors and legacies, Lord Hardwicke 
said, at law, where the husband dies indebted, the widow 
cannot have her paraphernalia ; but this court™ does not de- 
termine so strictly ; for if the personal estate hath been ex- 
hausted in payment to specialty creditors ^, she shall stand in 
their place, as to so much of the real assets ^ of the heir at 
law ; for she has a prior right, and a superior one to lega- 
tees, who take only by the bounty of the testator p. So 
likewise if the husband pledges the wife's paraphernalia^ 
and dies, leaving a sufficient estate to redeem the pledge^ 
and pay all his debts, she shall be entitled to have it re- 
deemed out of the husband's personal estate. — But the 
husband may alienate the same in his lifetime ^ ; that is, he 
may transfer the property to another. To alienate, or to 
alien, chiefly relates to lands or tenements, as to alien land 
in fee, is to sell the fee-simple thereof. 

^ 2 Black. Com. 435. *" For what real assets are, see 

» 1 Roirs Abr. 911. post. 

n The Court of Chancery. p Snelton and Corbet, 3 Atk. 369. 

'^ For what specialty creditors are, ^ 3 Atk. 394. 
see post. 



(9) And if the husband pawn the wife's paraphernalia and 
die, leaving a fund sufficient to pay all his debts and to re- 
deem the pledges, she is entitled to have them redeemed out 
of his personal estate. Graham v. Londonderry y 3 Atk. 395. 
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Thus having proceeded with the particulars of what the 
administrator is interested in, we shall conclude this section 
with some observations on the law concerning personal pro- 
perty ; as that the same is subject to that law which governs 
the persons of the owner. With respect to the disposition 
of it, and with respect to the transmission of it, either by suc- 
cession, or the act of the party, it follows the law of the per- 
son. The owner in any country may dispose of his personal 
property. If he dies, it is not the law of the country in 
which the property is, but the law of the country of which 
he was a subject, that will regulate the succession. For in- 
stance, if a foreigner having property in the funds here, 
dies, that property is claimed according to the right of re- 
presentation given by the law of his own country. And 
where a person had possessed himself of a debt here, which 
was due to the intestate, a subject of Jersey, and whose per- 
sonal property was therefore governed by the law of Jersey, 
(of which mention hath heretofore been made) Lord Hard- 
wicke was applied to by his other relations resident in Eng- 
land, stating that they should be excluded from a share 
according to the distribution of Jersey, but that they should 
be intitled according to the distribution in England ; and they 
therefore prayed by their bill, that the administratrix might 
be restrained from taking the property to Jersey. But hifi 
lordship would not restrain the administratrix, nor direct in 
what manner she was to dispose of the property, or to distri- 
bute it. And determined that she, having acquired a right 
to the property, was to distribute it according to the law which 
guided the succession to the personal estate of the intestate. 



SECTION III. 

Of making an Inventory. 

The executor or administrator is to make an inventory of 
all the goods and. chattels, whether in possession or action 
of the deceased; which he is to deliver in to the ordinary 
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upon oath, if thereunto lawfully required' (10). It is said, 
that if an executor, without making an inventory, shall 
interfere in the administration of the goods of the deceased, 
except in certain cases ; such as the funeral expences, the 
necessary preservation of the goods, and the like, he shall be 
bound to answer to every one of his creditors his whole 

' 2 Black. Com. 510. 



.. (10) The Canons require an inventory to be exhibited 
even before probate is granted ; and this was the old prac- 
tice of the Prerogative Court, and indeed is still the practice 
in some country jurisdictions. The stat. 21 H. 8. c. 5. s 4. 
requires executors and administrators to exhibit inventories 
as a part of their duty, without any proceedings to call upon 
them to do so. The modern practice, however, is not to render 
an account unless it shall be called for ; but the executor or 
administrator should remember that he has bound himself 
by his oath to render a just account when he is by law re- 
quired. The Ecclesiastical Court may, and in some mstances 
does, for the protection and security of the parties interested, 
require ex officio, that an inventory shall be exhibited ; and 
though the court does not exact this in all cases, still it 
always will, where a party having an interest in the property 
applies for it. And the production of an inventory being so 
much a matter of duty, it has been laid down in a variety of 
cases, that a probable or contingent interest will justify a 
party in calling for it, and an account. Phillips v. Bignellf 
1 Phillim. Rep. 241. So a creditor is entitled to have acon- 
stat of the assets that have come to the executor's hands. 
Barclay w. Marshall^ 2 Phillim. Rep. 188. and in this respect 
no distinction exists between a legal and an equi|able|creditor. 
Myddleion v. Ruskout, 1 Phillim. 244. There is only one 
case in which the right of a creditor to an inventory is con- 
trolled, and that is, where he has brought a suit in Chancery 
for a discovery of assets, and then it has been said that he 
shall not proceed in both courts. lb. 247« In some instances, 
as where, the accounts b^ing old, the documents have been 
lost and the vouchers destroyed, lapse of time will weigh 
with the court, and induce it to reject an application calling 
for an inventory ; but lapse of time will be of no avail, if, as 
in the case of a minor, it be the duty of the executor to 
preserve the documents and vouchers. lb* 242. 
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debt " ; and that every legatary may recover his whole legacy 
at his hands ; for in this case the law presumeth, that there 
are sufficient goods to pay all the legacies, and that the exe- 
cutor doth secretly and fraudulently subtract the same. 
Whereas otherwise the executor is presumed not to have any 
more goods which were the testator's than are described in 
the inventory, the same being lawfully made '^. And there- 
fore if any creditor or legatary affirms, that the testator had 
any more goods than are comprised in tlie invehtory^he 
must prove the same ; otherwise die judge is to give credit to 
the inventory, being made in the due form of the law '. But 
as the time of exhibiting such inventory is left to the discre- 
tion of the ordinary, he may remit the making of it for a 
rcanonable cause : as, where it may be expedient that the 
quantity of goods should not be divulged \ 

By the constitution of Othobon, the inventory shall be 
made in the jpresence of some credible persons, who shall 
competently understand the value of the goods belonging 
to the deceased ; for it is not sufficient to make an inventory^ 
unless the goods therein contained are particularly valued 
and appraised by some honest and skilful persons according 
to their just value in their judgments and consciences ; being 
estimated according to such price as the same might be sold 
for at that time ■• — By the practice of the courts, if the goods 
of the deceased shall be appraised by any honest persons in 
the neighbourhood, and reduced into an inventory, and 
afterwards the inventory shall in due time be exhibited be-* 
fore the judge who proves the will or grants administration, 
upon the oath of the executor or administrator ; such in- 
ventory shall receive credit in all causes and courts ; and he 
that exhibits it shall be freed from the burden of proving the 
truth thereof, or that the testator had no more goods; but 
the legatee, or other persons preferring claims, are to prove 
that goods have been omitted therein »• 



" Swinb. 228. 


y Lind. 176. 


^/6m/. 


' Swinb. 425. 


« Ibid. 426. 


a 1 Oughton*s Ordo Judiciorii|n, 344. 



WHO DIBS WITHOUT WILL Oft TUTAMBKT. 4? 

Sometimes when there is a contest, it is demanded, and by 
the judge decreed, at the instance of the party having in- 
terest in the goods of the deceased, that an inventory be ex-* 
hibited upon the oath of the executor or administrator, be- 
fore the issuing o£ the probate or letters o£ administration 
under seal ; and then, notwithstanding the former general 
oath had been taken for the faithful administering the 
goods of the deceased, and for exhibiting a true inventory, 
a special oath hath been used to be taken, at the time of ex- 
hibiting the inventory, of the truth thereof, and that either 
personally or by virtue of a commission. And sometimes 
before the granting, or at least before the issuing, of the 
probate or letters of administration (instead of an inventory 
of the goods of the deceased upon the oath of the party), at 
the request of some person having interest, the judge is- 
sueth a commission for the appraisement and true valuation 
of the goods, rights, and credits, and inspection of the ob- 
ligations, leases, and other writings and papers whatsoever, 
concerning the personal estate of the deceased, at the house 
of the deceased or elsewhere, wheresover his goods, rights, 
or credits remain or be, on such day or days, with continu- 
ation and prorogation of the time and place, as shall be need- 
ful. Also in these cases, there usually issues a monition 
against the other party in special, and all others in general, 
with whom any of the goods, rights, or credits of the de- 
ceased remain and be, that they exhibit or shew, or cause 
to be exhibited or shewn, really and with effect, to the ap- 
praisers, by virtue of the commission aforesaid, at the time 
and place of the execution thereof, the aforesaid goodSf 
rights, and credits of the deceased, and also the bonds, 
leases, and other writings and papers concerning the per- 
sonal estate of the deceased, remaining or being with them, 
or any of them ; to the end that they may be appraised 
and put in the inventory, on pain of law and contempt. -— 
Such commission being duly executed, the inventory is 
brought in and exhibited, signed by the hands of the com- 
missioners or appraisers, or two of them at the least, with- 
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out the oath of the party for the truth thereof. And also in 
such case, an inventory is often required upon the oath of 
the executor or administrator^ of such goods of the deceased 
as have been already disposed of «. 

After the inventory is exhibited, a creditor shall not be 
admitted to object thereto in the ecclesiastical court ; for the 
statute*^ which requires the executors or administrators to 
make an inventory, only enjoins them to deliver it in upon 
oath into the keeping of the ordinary ; and the ordinary, by 
the same statute, is required to receive the same so pre- 
sented or tendered to be delivered* The court of King's 
Bench being moved, to grant a prohibition to the ecclesi- 
astical court, on behalf o£ Mrs. Catchside, an administra* 
trix ; she having been cited into an inferior ecclesiastical 
court at the promotion of Ann Ovington, a creditor, to ex- 
hibit an inventory, which she accordingly brought in, and the 
creditor objected to it and obtained a decree. The admi- 
nistratrix then appealed to the superior ecclesiastical court, 
which aflSrmed the decree. The suggestion on which the 
plea for a prohibition was built was, the want of jurisdiction 
of those courts. The reply to which, on shewing cause, 
was, that it being after sentence, it was now too late for a 
prohibition, unless it should appear that they had determined 
contrary to law. But Lord Mansfield and the court were of 
opinion, that from the face of the proceedings, it appeared 
that the spiritual court had no jurisdiction, and therefore the 
rule for a prohibition was made absolute * (11). 

« 1 Ought. 344, 345. * Catchside and Ovington, 1 Burr. 

•» 21 Hen. 8. c. 5. Kep. 1922. 



(11) In a late case a prohibition was granted to the Con- 
sistory Court, where it proceeded to hear the exceptions to 
an inventory exhibited by an executor on the ground that 
the office of the ordinary is merely ministerial to receive 
the inventory when tendered. Henderson v. French, 5 Mau. 
& Sehv. 406. 
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The things that are to be put in the inventoiy, we may 
perceive by what has before been said, concerning the parti* 
cukua the adminiitTator is interested in, by virtue of his ad- 
ministration (12). — Debts owing to the deceased, of which 
there is no writing or obligation, it is said, ought not to be 
put into the inventory before they be received ; because be- 
fore that they are not found to be debts, at least so much as 
that they may be handled or taken hold of; but afterwards 
when such debts are received, they ought to be put into the 
inventory as goods newly accruing '• But unless they be 
bad debts it seems best to insert them ; and even if they be 
bad debts, or desperate, yet they may be inserted, specifying 
them as such. And if in the course of administration they 
shall be recovered, then they shall be accounted for in like 
manner as the rest of the personalty : and if they cannot be 
recovered, or so much of them as cannot be recovered, shall 
not be accounted for as any part of the goods of the de- 
ceased ^(13). — Debts which the deceased owed to others, 
says Lindwood, ought not to be put in the inventory ; be- 
cause they are not the goods of the deceased, but of other 
persons. Yet they may be put in, if it shall seem expedient ^ 
-* If the inventory should never be required, yet the per- 
son who applies for an administration, should obtain know- 
ledge of the value of the deceased's goods, chattels, and cre- 
dits ; that he may be prepared to take the oath mentioned 
in the fourth section of the foregoing chapter. 

• Lind. 176. ' Lind. 176. 

** 4 Barn's Bodes. Law, 341. 



(12) The Ecclesiastical Court exercises a judgment on this 
subject, and in complicated cases the sort of inventory it will 
accept is discretionary. Reeves v. Freeting^ 2 Philliro. 
Rep. 56. 

As) See SUln'n case, 1 Salk. 296. SmUh v. Dames. Bull. 
N. P. 140.; Brightnian v. KeigUy. Cro. Eliz. 4S. ; Young v. 
Carderyf $ B. MOore, 66. ana post, p. 58. n. 19. 
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By the statute of the 5 W & M, c. 2a, and 9: W. c 25* it is 
required that the inventory be written or ingrOssed on paper 
or parchment, having a double sixpenny stamp ; and by the 
statute of the 48 Geo, III. c. 14?9. there is imposed a duty of 
one pound ; so that now the inventory must be writt^i or 
engrossed on paper or parchment, stamped with a one 
pound stamp. — It may be made in the following form, with 
variations, according to the condition of the goods to be 
inventoried. 

^ TMUE tmd perfect inventory of all the goods ^ chattelsy toaresy 
and merchandizes, as tvell moveable as not moveable, of A* B* 

late of C. in the county of ■ — , in the diocese of 

— — , yeoman, deceased, made by us whose names are here- 

unto subscribed, the day of », in the year of 

our Lord 

£. s. d. 
His purse and apparel •.•.•••.••••..•••.••... •.••^•••.••••. 15 

Horses and furniture ••......•..• 20 

Horned cattle .•• 27 

Sheep 20 

Swine 13 

Poultry 3 4j 

Plate, and other household goods 18 

One lease of, &c • 30 

Rent in arrear 35 

Corn growing at the time of his death ••• ...•• 12 

Hay and Corn • ••.. 10 

Ploughs, and other implements of husbandry .... 6 10 
Debts 100 

Total 294. 6 4 

Other debts supposed to be desperate ••.... .m... 25 2 6 
Debts owing by the deceased, 250/. 

Appraised by us the day and year above tvritten, 

JJl^ E. 
F. G. 
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SECTION IV. 

Of getting in the Effects^ and xjohat shall be Assets in the 
Administrator's Hands to make him chargeable* 

For collecting the goods and chattels of the deceased, the 
executor or administrator has very large powers and interests 
conferred on him by the law, being the representative of the 
deceased. And an executor or administrator may, after the 
death of the deceased, enter into the house where the 
deceased lived, and where he died, and where the goods are, 
and take them away, and justify it ; but he must do it within 
convenient and reasonable time, as within thirty days after 
his death, or thereabouts, and in a quiet and fair maimer 
when the door is open ^•--- In the former part of this chapter 
We have seen that administrators are put upon the same foot- 
ing, with regard to suits, as executors appointed by will, and 
that they shall have actions to demand and recover, as 
executors, the debts due to the intestate. An administrator 
may have an action upon a judgment, statute, recognizance, 
obligation, or other specialty, made to his intestate; or upon 
any covenant (14) or contract ; and he shall have an action 

* Shep. Touch. 453. 



(14) The right of an executor or administrator to maintain 
an action upon a covenant entered into with his intestate, 
depends either upon the nature of the covenant, or upon the 
&ct of a breach of it committed in the lifetime of the deceased 
being attended with a direct injury to his personal estate. 
Covenants are divided into the two classes of real and per- 
sonal, and the distinction with respect to the course in which 
they go to the representatives of the person with whom thev 
are made, is a clear one : real covenants run with the land, 
and either go to the assignee of the land, or descend to the 
heir, and must be taken advantage of by him alone ; but per- 
sonal covenants must be sued for by the executor or admini- 
strator. However, in the case of covenants which regard the 

E 2 
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of trespass or trover for the goods of the intestate taken in 
in his life ; and an action for a trespass with cattle in his 
•close ' (15). And towards the beginning of this chapter we 

' Corn. Dig. Administration, (B. 13.) 



inheritance, if they are broken in the lifetime of the deceased, 
and an actual damage accrues to him whereby his personal 
estate is damnified, his personal representative may sue upon 
it. Therefore in the case of Lucy v. Levington, 2 Lev. 26. 
S.C. 1 Ventr. 175., where the testator in his lifetime had 
been evicted out of freehold lands, it was decided that his 
executor might maintain an action upon the covenant for 
quiet enjoyment, for the testator, by the eviction, being de- 
prived of the rents and profits, of course the personal estate 
was so far diminished. See also Knights v. Quarlesy 4? B. 
Moore, 532. S.P. But though a real covenant be broken in 
the lifetime of the testator, yet if his personal estate be not 
actually prejudiced thereby, the right of action devolves 
upon the heir, and cannot be enforced by the personal repre- 
sentative. This was determined in a late case where an ex- 
ecutrix brought an action upon a covenant for title, contained 
in a conveyance of lands in fee, assigning as a breach that the 
covenantor had no title; but the court held, that inasmuch as 
the estate belonged to tlie heir, and the breach did not allege 
that the testator in his lifetime had sustained any damage, 
the executrix did not stand in a situation to take advantage 
of the covenant. Kingdon v. Nottle, 1 Mau. & Sel, 354?. 
See also King v. Jonest 1 Marsh, 107. S. C. 5 Taunt. 418, 
and 4 Mau. & Selw. 188. 

(15) The statute of 4 Ed. 3. c, 7- which recites that in 
times past executors had not had actions for a trespass done to 
their testators^ as of the goods of the said testators carried aijoay 
in their life; and enacts, " that the executors in such cases 
" shall have an action against the trespassers in like manner 
*« as they, whose executors they are, should have had if they 
" were living," has been largely and equitably expounded, 
and has been held to extend to an administrator. Smith v. 
Colgay, Cro. Eliz. 384. And it applies not only to a tres- 
pass and carrying away the goods, but also to a case in which 
the testator ioseth his chattel by a tortious interference. 
Therefore a quare impedit will lie by an executor or admini- 
strator, for a disturbance to the deceased. Bishop of Co^oen^ 
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have seen, that for the most part the same actions the de- 
ceased might have had, the administrator shall have also ; 
and that in actions arising by breach of promise and the like, 
where the right descends to the representatives of the plain- 
tiff, and those of the defendant have assets to answer the 
demand, though the suits shall abate by the death of 
the parties, yet they may be revived against, or by the 
executors or administrators. Likewise we have seen, 
that administrators are empowered to distrain for rent in 
arrear. — Where any judgment after verdict shall be had, by 
or in the name of any executor or administrator ; in such case 
an administrator of goods not administered,, may sue forth a 
writ of scire Jacias, and take execution upon such judgment ™* 
In all actions brought by executors or administrators, upon 
contracts, bonds, or other things made to the deceased, or 
for goods taken away in his life, they shall pay no oosts by 

« Stat. 17 Car. II. c. 8. 



iri/'s case, 1 And. 241. S.C. Savile, 118. And ejectment may 
be maintained by a personal representative for lands held for 
a term of years, whether the ouster were after or before the 
death of the deceased. Slade*s case, 4 Rep. 92, 95. Doe 
d. Shore v. Porter , ST. R. IS. So he may have an action 
of debt on Stat. 2 & S Ed. 6. c. 13. for not setting out 
tithes due to the testator, Moretona case, 1 Ventr. 30. ; or an 
action on the case against the sheriff, for a false return made 
in the lifetime of the testator, to aJieriJaciaSf WUliams Y: 
Gretfy Lord Raym. 40. ; or an action of debt, on a judgment 
against an executor, suggesting a devastavit m the lifetime 
of plaintiff's testator. Berwick v. Andrews^ ib. 973. In like 
manner, it has been holden, that an administrator may main- 
tain an action against the bailiff of a liberty for executing a 
fieri Jaciasp and removing the goods off the premises, before 
the landlord (the intestate) was paid a year's rent,' pursuant 
to the Stat. 8 Ann^ c. 17. Palgravey. Windham, Str». 212. 
But the statute does not give trespass to an executor for a 
dausuni Jregit or trees cut down in the lifetime of his testa- 
tor. De Mason v. Dixon, Sir W. Jones, 174. See also 
Williams v. Brecdon, 1 Bos. & Pul. 329. 
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any statute ». Executors and administrators, whea smng in 
tiie right of the deceased, shall pay no costs : for the statute 
23 Hen. VIII. c. 15. doth not give costs to defendants, unless 
where the action supposes the contract to be made with, or 
the wrong to be done to, the plaintiff himself «« And when 
an executor must declare as executor, he shall pay no coats : 
but if the cause of action arises in the time of the executor, 
and is therefore a matter within his knowledge, and for 
which he may declare in his own right, and need not 
declare as executor, he shall be liabW^ to pay costs p. -«» On 
a question, whether an executor should foe permitted to dis-» 
continue, without payment of costs. For the plaintiff exe- 
cutor, it was urged that an executor should not pay costs in 
any instance excepting one, yiz. where he had brought an 
action as executor, which he might have brought in his own 
name ) but the court were of opinion, that the giving an 
executor leave to discontinue, was matter of discretion in 
the court ; and they ought not to give him such leave, in 
any case where he hath knowingly brought his action wrong, 
unless he will consent to pay costs <». On a judgment of 
non prosequitur *y for the executor's wilful delay he shall pay 
costs 8 (16). 

*^ New. Abr. tit* Costa* brought, having appeared, may sign 

o 3 Black. Com. 400. a. non jttos, at any time in the vacap- 

P Str. 682. tion of such ensuing term, In;ip. 

^ Bur. 1451. ^ ^ K.B. Prac. 414. And the plaintiff 

' Non proseqtffkvr, or, as it is for thus deserting his complaint, in 

usually termed, non prot,^ i& where not pursuing his action* shall not 

any person commences an action only pay costs, but is liaHe to be 

and does not declare, either the term amerced to. the king. S Black. Com. 

the writ is returnable, or before the 296, 

6nd of the ensuing term ; the de^ s Bur. 1548. 
fondant against whom the action is 



(16) Where the plaintiff sued as executor, and was non- 
suited, upon evidence being given at the trial, that the sup- 
posed testator was still alive, the Court refused to allovr 
costs to the defendant ; it appearing from affidavits on both 
sides, to be still at least doubtful, whether the supposed 
testator was living or not. Zachariah v. Pnge, 1 Barn* Sc 
Aid. 386. And where a plaintiff sued as executor for a 
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Assets are red or persond; where a man has lands in 
fee-simple, and <lies seised thereof, the lands which come 
to his heir are assets real; and where he dies possessed of 
tmy personal estate, the goods which come to the executors 
or admtnutraton are assets personal. Assets are also divided 
into assets by descent and assets in hand. Assets hy descent 
are where a person is bound in an obligation (l?)* and dies 

debt, which appeared on the trial to be claimable, if at all, 
in the character of surviving partner of the deceased, and 
was nonsuited, the Court refused to refer it to the Master to 
tax the defendant's costs, it IS^eine doubtful, whether justice 
would be done by such an order. Barnard v. Hi^doUf 

3 Bam. & Aid. 213. The reason why an executor sumg in 
his representative capacity shall not be liable to costs if he 
fail, is because he is presumed not to be cognizant of the 
contracts made by the testator ; but as he must be cognizant 
of all contracts made by himself personally, though in his 
representative character, and as he might declare upon 
them in his own right, there is no reason why he should be 
exempt from costs, in case he fail in his action. Per 
Lawrence J. Cowell v. WattSy 6 East, 412. And for a 
similar reason, executors or administrators are not necessarily 
exempted from costs on interlocutory motions. Tidd's Prac^ 
(7th ed.) 993. Executors and administrators, when defend- 
ants, have no privilege with respect to costs. Plowd. 183. 
Hutt. 69. 79. And if there be a verdict against them, the 
judgment is, that the costs be levied of the goods of the 
testator or intestate, if the defendant hath so much thereof 
in his hands to be administered, and if not^ de bonis propriis. 

4 T. R. 648. 7 T. R. 359. 

(17) By a modem act of parliament (47 Geo. S. sess. 2. 
c. 74. s. 1.) it is enacted, ** that when any person, being at, 
'< the time of his death a trader, within the true intent and 
<^ meaning of the laws relating to bankrupts, shall die seised 
" o£ or entitled to any estate or interest in lands, tene- 
'< ments, hereditaments or other real estate, which he 
<< shall not by his last will have charged with or devised, 
*« subject to or for the payment of his debts, and which, 
" before the passing of this act, would have been assets for 
** the payment of his debts due on any specialty in which 
<* the heirs were bound, the same shall be assets to be ad- 
** ministered in courts of equity for the payment of all the 
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seised of lands which descend to the heir, and which lands 
fthall be assets, and the heir shall be charged as far as 4he 
land to him descended will extendi AueU in hand are 
where one dies indebted, and appoints executors, or dies 
intestate, and the executor or administrator hath sufficient 
in goods or chattels, or other profits, to pay the debts, or 
some part thereof: this shall be said to be assets in his 
hands, and for so much he shall be charged «• There is idso 
another division of assets, into legal and equUaUe assets : 
Ugal assets are such as are liable by the course of law ; 
equitable assets are such as are only liable by the help of a 
court of equity. As to real assets and assets by descent, 
which more immediately concern the heir, more will be said 

* Tenns of the Law. ** Shep. Touch. 472. 



*' just debts of such person, as well debts due on simple 
** contract as on specialty ; and that the heir or heirs at law, 
** dcYisee or devisees of such debtor, shall be liable to all 
^* the tome suits in equity, at the suit of any of the creditors 
" of such debtor, whether creditors by simple contract or 
'' by specialty, as they were before the passing of this act 
** liable to at the suit of creditors by specialty in which the 
" heirs were bound; provided always, that in the admi- 
** nistration of assets by courts of equity under and by 
** virtue of this act, all creditors by specialty in which the 
*' heirs are bound, shall be paid the full amount of the 
** debts due to them, before any of the creditors by simple 
** contract or by specialty, in which the heirs are not 
** bound, shall be paid any part of their demands.'' It is 
observable, that the provisions of this statute apply to those 
debtors only who, at the time of their decease, were traders ; 
and, therefore, if a debtor were never a trader, or if before 
his death he ceased to trade, a simple contract creditor 
cannot claim relief against his real assets. Keene v. Rilei/* 
3 Meriv. 436. And if the heir at law of the debtor be an 
infant, it seems that a sale of the estate cannot be decreed 
during his minority, but must be postponed until he is of 
full age. Lechmere v. Brasiery 2 Jac. & Walk. 290. See 
a learned note by Mr. Serj. WUliams^ as to what shall be 
assets by descent, Jefferson v. Morton^ 2 Saund. 8. d. 
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hereafter <• We ahall therefore proceed to consider wliat are 
assets in the administrator's hands to make him chargeable. 

All those goods and chattels, actions and commodities, 
which belonged to the deceased in right of action or posses- 
sion, as his own, and so continued to the time of his death, 
and which after his death the executor or administrator gets 
into his hands, as duly appertaining to him in right of his 
executorship and administration; and all such things as 
come to the executor or administrator in lieu, or by reason 
of that, and nothing else, shall be said to be assets in the 
hands of the executor or administrator, to make him charge- 
able to a creditor or legatee 7 (18). 

Assets in the hands of one of the executors shall be said 
to be assets in the hands of all the executors ; and assets in 
any part of the world shall be said to be assets in every part 
of the world : and therefore if that point be in issue, and it 
appear that there are assets in the hands of any one of the 
executors, or in any county or place whatsoever, the jury 
must find that 'there are assets >. And though a plantation 
be an inheritance, yet, being in a foreign country, it is a 
chattel to pay debts, and a thing that is testamentary ^ All 
goods and chattels, of what nature or kind soever, that are 
valuable, as oxen, kine, corn, &c. shall be esteemed assets. 
But such things as are not valuable, as a presentation to 
a church, and the like, shall not be accounted assets \ 

All the goods and chattels that come to the executor or 
administrator, in the right of their executorship, or admi- 
nistration, and are by the law given to them by virtue 
thereof, in the right of the deceased (as hereinbefore par- 
ticularised), and which are in possession, shall be esteemed 

« Vide post. • 2 Vent 358. 

y Shep. Touch. 472. ^ Shep. Touch. 472. 

(18) It has been held, that the produce of the sale of the 
goodwill of a public house, which was held on for some 
time by an administratix as a tenant at will is assets. Warral 
v. Hand^ Peake's N.P.C. 74?. And see Jury v. Woodhouset 
Barnes, 333.. 12 Vin. Abr. 206. pi. 9. 



58 THS. DISPOSAL OF A PXB«ON*S XSTATS, 

assetB in dieir hands; and goods pledged to the deceased, 
and not redeemed, or the money wherewith they are re* 
deaaaed^ shall be said to be assets in die haods of the exe- 
cutor or administrator <i. And all the goods and chattels in 
action or possibility at the time of the death of the deceased, 
that are afterwards recovered, and of which the executor or 
administrator ha^ obtained possession ; when they are so 
recovered, are esteemed assets in his hands. But they are 
never accounted assets, until they are recovered and in 
possession ; therefore if there be debts owing to the deceased 
upon statutes or obligations, or otherwise, these are never 
esteemed assets in the hands of the executor or administrator, 
until they are recovered (19). So likewise, though there be 

•* Shep, Touch. 473. 

(19) In this respect, a distinction prevails between the 
cases where an inventory has been exhibited and where it 
has not ; for if on the trial of an action against an admi- 
nistrator an inventory exhibited by him in the spiritual 
court be produced, it is evidence of assets to the amount 
therein stated, unless he discharge himself of the items« 
Hkkey v. Haytery 1 Esp.SlS. GUes v. Dyson^ 1 Stark. 32. 
Another distinction has been drawn between sperate and 
desperate debts, when they are separated in the inventory ; 
and with respect to the former, the rule was thus laid down by 
Lord Holt : — " All sperate debts mentioned in the in^ 
** ventory shall be counted assets in the executor's hands ; 
" for that is as much as to say, that they may be had for 
** demanding, unless the demand and refusal be proved.** 
Shelley s case, 1 Salk. 296. And in BuUer's N. P. HO. the 
case of Smith v. Davies is mentioned, where Lord Hard' 
xvicke is reported to have said, " if in the inventory pro- 
'< duced, the article concerning debts did not distinguish 
** between sperate and desperate, it would be sufficient to 
" charge the executor with the whole primd Jacie as assets, 
*< and put it upon him to prove any of them desperate, as if 
** the article were iiem for debts due and owing, which I 
" admit myself to be charged with when recovered or re- 
<< eeived." In a recent case, where executors pleaded plene 
administraverunt, except goods and chattels to the value of 
a certain sum, and in order to establish their plea> put in. 
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debt or daiDage, recovered by a judgment had by the 
deceaaedy until execution be made thi^ shi^l not be esteemed 
assets in the hands of the executor or administrator* So if 
the executor bring an action of trespass against another de 
bonis asportatis in vita teHaiaris^ for goods carried away in 
the life of the testator, and he hare a judgment for damages ; 
in this casey until he hath recovered by execution, it shall 
not be esteemed assets in his hands. And if the judgment 
be erroneous, and the execution avoidable; in this case, 
although it be recovered and gotten in possession, yet it 
shall not be esteemed assets. And therefore, if one sue 
anoth^, and recover against him as administrator of J. S. 
and after a testament made by J. S. is produced and proved, 
and thereby an executor is made ; in this case the money 
recovered by the administrator shall not be said to be assets 
in his hands as to any of the creditors ; because the executor 
may recover it from him, or the debtor will have it again. 
And if the executor or administrator never recover, or get 
the thing into his possession, he shall never be charged, 
especially where he has done his best to get it, and cannot* 
If one covenant to make a lease for years to the deceased, 
his executors or administrators, and after bis death the lease 
is made to the executor or administrator accordingly ; in this 
case, this lease shall be said to be assets in his hands, and he 
shall be chargeable for so much to any creditor «• And if 
an executor renew, he shall account for the new lease as 

• Shep. Toucli, 473. 

evidence an inventory and account which they had ex- 
hibited in the Ecclesiastical Court ; wherein they admitted, 
that they had a balance in their hands to the amount 
pleaded ; but in that amount was included a smaller sum, 
which was stated to consist of sundry debts due to the de* 
ceased, supposed to be recoverable ; it was held, that as the de« 
fendants did not shew that those debts could not be recovered, 
they were to be cqnsidered as assets for the purpose of the 
suit, without evidence that they had been paid. Young v. 
Cordery, 3 B. Moore, 60. See Selw. N. P. 763. n. (30). 
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well as the old, for the benefit of the creditors ^ And what* 
soever the executor or administrator must be forced ta sue 
for by the name of executor or administrator, being re- 
covered, shall be esteemed assets in his hands 9. And if an 
executor recovers (as executor) things in chancery by 
equity, these things recovered shall be assets \ 

Although the thing be extinct, and gone as to the exe- 
cutor and administrator himself, yet it may have its being, 
and be accounted assets as to creditors and legatees. And 
therefore, if an executor or administrator have a lease for 
years of land, in the right of the deceased, and afterwards he 
purchase the fee-simple of the land (whereby the lease is 
drowned), yet in this case the lease shall continue to be 
assets as to creditors and legatees K And if an executor 
surrenders a term of years which he had as executor to him 
in reversion, it is not extinct as to him, but shall still remain 
assets in the executor to satisfy debts and legacies K And if 
the debtee make the debtor his executor, or the debtee die 
intestate, and the administration is committed to the debtor ; 
in these cases the debt shall be said to continue, and shall He 
esteemed assets for so much as to other creditors K 

The goods and chattels of other men in the hands of 
the executor or administrator, that were in the possession 
of the deceased, if he had no right in them, or if he had, and 
they do not belong to the executor, will not make the exe- 
cutor or administrator chargeable; for these shall not be 
esteemed assets in his hands. And therefore, if the goods 
of another man be amongst the goods of the deceased, and 
these come together into the hands of an executor or admi- 
nistrator, these goods that are the goods of another shall 
not be said to be assets in the hands of the executor or 
administrator. And if the executor receive a rent that be- 
longs to the heir, this rent shall not be said to be assets in 
his hands : and hence it is that if the deceased were out- 

' 2 Cha. Ca. 208. • Shep, Touch. 473. 

« Shep. Touch. 473. ^ 1 Co. Rep. 87. 

«» 1 Roll*s Abr. 920. » Shep. Touch. 474. 
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lawed at the time of his death, his goods and chattels are not 
to be accounted assets, for they are none of his *"• 

A release of a certain debt due to the testator makes it 
assets in the executor's hands ; because it shall be intended 
he would not have made the release unless the money had 
been paid to him ». And if an executor puts in suit a bond 
of 100^. for performance of covenants, and the parties submit 
to an award, and it is awarded that the obligor shall pay 70^. 
in full satisfaction, and that the executor shall release, which 
is done accordingly: it seems, that the executor shall be 
taken to have assets to the value of the whole 100/. ; for 
though by the award he was compelled to release, it was his 
own act to submit to the arbitrament <> (20). 

™ Shep. Touch. 474. ° 3 Leon. 53. 

■ 1 Nelf. Abr, 262. 



(20) Where a defendant binds himself as an administrator 
to abide by an award to be made touching matters in 
dispute between his intestate and another, and the arbitrator 
awards, that he as administrator shall pay a certain sum, 
it operates as an admission of assets between those parties, 
and the defendant cannot plead plene administravit to an 
action of debt on the bond ; because the giving such a bond 
is an undertaking to pay whatever the arbitrator may award. 
Barry v. Rushy 1 T. R. 691. And in such a case, if an 
attachment be moved for against the administrator for the 
nonpayment of the money awarded, he cannot defend himself 
agamst it by suggesting a deficiency of assets ; for a sub- 
mission to arbitration by a personal representative is con- 
sidered as a reference, not only of the cause of action, but 
also of the question, whether or not he has assets. And 
when the arbitrator awards that the personal representative 
do pay the amount of the plaintiff's demand, it is equivalent 
to determining, as between those parties, that the personal 
representative has assets to pay the debt. Worthington v, 
BarhWf 7 T. R. 4-53. But the mere submission to arbitration 
is not of itself an admission of assets ; for in a case where the 
arbitrator only ascertained the amount of the demand, with- 
out ordering the administrator to pay it, it was holden, that 
the administrator might plead plene administravit, Pearson 
V. Henry y 5 T. R. 6. Where two makers of a promissory 



6S. TRB mSFOSAL Of A MBIUOK'b ESTAl*!, 

If a man hath a lease for years worth ^,per annum at 
the rent of 51. and he die ; in this case not the whole value 
of the land, but so much as is above the rent^ shall be said to 
be assets in the hands of the executor or administrator p. 
As, where an executor has a lease for years of the value of 
20I. a year, rendering rent of 1(V. a year ; it ia assets m his 
hands only for 10/« over and above the rent «• •— By the 
statute of the 14 Geo. U. c. 20. before mentioned, it ia 
enacted, that estates pur outer vie, in case there be no 
special occupant ' thereof, of which no devise shall have 
bcdn made according to the statute of the 29 Car. IL c. 3. 
or so much thereof as shall not have been so devised, shall 
go and be applied and distributed in the same manner as the 
personal estate of the testator or intestate. And by this 
statute of Car. II. an estate pur auter vie shall be assets in 
the hands of the heir, if he has it as special occupant. 

If there is a mortgage for years (whatever be the number), 
this is assets at law ; because the whole interest is not gone 
from the mortgagor, the reversion in fee being lefl in him : 
but if it is a mortgage in fee, it is only assets in equity, be- 
cause the legal estate is gone out of the mortgagor K If the 
heir of the mortgagee forecloses the mortgagor, yet the land 
shall go to the executor, unless the heir pays him the mort- 
gage money, and then he may have the benefit of the mort- 

P Shep. Toudi. 4?4. his ancestor, as special occupanif or 

4 Cro. Eliz. 712. as a person particularly described^ 

^ A special occupant, ist where an to whom the estate shall go after the 

estate for life is made to a man and lessee's death. 4 Bum's Eccles. 

his heirs ; in such case the heir shall Law, 60. 

have the estate, after the decease of • Ibid, 276. 



note gave it to a creditor of their testator, whereby, « as 
" executors, they jointly and severally promised to pay on 
" demand with interest," it was held, that a note so framed 
amounted to a confession of assets, and that they were 
personally liable. Childs v. Monins, 5 B. Moore, 282. S. C. 
2 Brod. & Bing, 460. See Bonoerbank v. Manteiro, 4 Taunt. 
844. 
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gag« «• When upon a mortgage, money is made payable to 
the heir or executor, in that case, before or at the day of 
payment, the mortgagor hath election to pay it to either ; 
bat after the day of payment is past, and the mortgage for- 
feited by law, though equity doth give the mortgagor relief, 
so as upon the payment of the money, he shall have his land, 
yet equity will not revive the election of the mortgagor to pay 
* it to the heir or executor; but then he shall be forced to pay 
it to the executor ; because it came out of the personal 
estate of the testator, and thither it shall return. But if m 
the mortgage neither heir nor executor is mentioned, then, 
after the death of the mortgagee, the law determines it to 
be paid to the executor ^. 

The interest which a master hath in a servant is not 
assets In the hands of an executor ; for a servant whose 
master is dead, is legally discharged, and is not servant 
either to the heir or executor^. But the interest which one 
hath in an apprentice, is diffisrent from that in a servant, of 
which we shall see more hereafter. — The interest in the 
liberty of a piisoner in execution for debt, is a chattel per- 
sonal, and shall go to the executors J. 

Having seen, in the former part of this section, that the 
administrator has very large powers conferred on him by 
the law, here we may observe, that all acts done by him, as 
long as the administration continues in force, are good, and 
even though it be afterwards revoked or repealed. But 
there is a difference taken (6 Co. 18.) when an administra- 
tion is repealed upon a citation, or upon an appeal. If it is 
lipon an appeal, which suspends tlie administration, sll acts 
after such suspension are void : if it is repealed upon a 
citation, all the acts of the administrator, till the repeal, are 
good ; for by the citation the grant of the administration is 
not suspended ; therefore if the administration be repealed, 
all acts done by an administrator, which a rightful ad- 
ministrator might have done, shall be allowed ; for in them 

° 2 Vem. 67. « Went. 5S. 

^ 2 Freem. 20. Co. Litt. 208. ' Law of Test. 341. 
b: Note 1. IStfa edit. 
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he acted in the place of a rightful administrator '• But if 
there is any fraud, a creditor maj have relief upon the 
statute of the 13 Eliz. c. 5.*— As it hath often been the 
case to the defrauding of creditors, that such persons who 
were to have the administration of the goods of others 
dying intestate committed unto them, if they required it, 
would not accept the same, but suffered or procured the 
administration to be granted to some stranger of mean 
estate, and not of kin to the intestatOi from whom them- 
selves, or others by their means, took deeds of gift, and 
authorities by letters of attorney, whereby they obtained 
the estate of the intestate into their hands, and yet stood 
not subject to any debts by him owing ; it is enacted by the 
statute of the 43 £liz. c. 8. That every person who shidl 
obtain any goods or debts of any person dying intestate,- 
upon any fraud as is above mentioned, or without such 
valuable consideration as shall amount to the value of the 
same goods or debts, or thereabouts (except it be in satis- 
faction of some just and principal debt of the value of the 
same goods or debts to him owing by the intestate,) shall 
be charged as executor of his own wrong, so far as such 
goods and debts will satisfy. 

If a stranger takes upon him to act as executor, without 
any just authority (as by intermeddling with the goods of the 
deceased, and many other transactions), he is called in law 
executor of his own wrong, de son tortf and is hable to all 
the trouble of an executorsliip, without any of the profits 
or advantages: but merely doing acts of necessity or 
humanity, as locking up the goods, or burying the corpse of 
the deceased, will not amount to such an intermeddling, as 
will charge a man as executor of his own wrong (21). Such 

« Comyns, 150. • 6 Co. Rep. 19. 



(21) So a person who acts under the authority of the 
rightful administrator, is not chargeable as executor de son 
tort, because his acts are referable to the authority de- 
legated to him; and are, in legal effect, the acts of the 
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an one cannot bring an action himself in right of the de- 
ceased, but actions maybe brought against him. He is 
chargeable with the debts of the deceased so far as assets 
come to his hands; and, as against creditors in general, 
shdl be allowed all payments made to any other creditor in 
the same or a superior degree, himself only excepted. 
And though, as against the rightful executor or administrator, 
he cannot plead such payment, yet it shall be allowed him in 
mitigation of damages (22), unless perhaps, on a deficiency 
of assets, whereby the rightful executor may be prevented 
from satisfying his own debt K «— As the executor of his 
own wrong is liable to the suit of the rightful executor, 
creditor, or legatees ; so also, in case of his death, are his 
executors or administrators liable, by the statute of the 
90 Car. II. c. 7., although in other cases a personal wrong 
dies with him that did it c. 



^ 2 Black. Com. 507. An eke- nature by co&seiit of the rightful 

cutor de tan tofif cmaot disduurge executor gUen alWr the bringing tba 

himself firom an action brought by a action, by the creditor. Curtis t. 

creditor, by ddiyering over die Veman, 8 Dumf. & East. Rep. 

eli^cta to the ngbtftil executor after 587* 

the action is bntught. Nor can he < 4 Bum's Eccles. Law, 191. 
retain for his own debt of a higher 



rightful administrator himself. Hall v. Ellioity Peake*s 
^. P. C. 86. But if one of several executors who has proved 
a will authorize a person to act for him, and that person 
after the death of such executor continue to act, he may be 
then charged as executor de son tortf notwithstanding he 
act under the advice of another of the executors who has 
not proved. Cottle v. Aldrich, 4 Mau. & Selw. 175. 
« (22) But in a late due where A. took out probate of a 
will by which he was appointed executor, and, after notice 
of a subsequent will, sold the goods of the testator;- it was 
held, that the rightftil executor in an action of trover was 
entitled to recover the full value of the goods sold, and that 
A. was not entitled, in mitigation of damages, to shew that 
he had administered the assets to that amount. WooUey 
V. Vlarky 5 Barn. & Aid. 744. See Mwntford \. Gibson^ 
4 East, 441. 
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SECTION V. 

The Adminutrator*s Office and Duty in patfing Debts. 

. In payment of debts the executor or administrdtiKr must 
observe the rules of priority ; otherwise) on deficiency of 
assetSy if he pays those of lower degree first, he must 
answer those of a higher out of his own estate <>. And as to 
debts of equal degree, he may, as we have before seen, re- 
tain what is due to himself. 

First, The executor or administrator may pay all funeral 
charges, and the expence of taking the letters of administtra- 
tion«. But as to funeral charges, it is said, that in strictness, 
no funeral expences are allowed against a creditor, except 
for the coffin, ringing the bell, parson, clerk, and bearers' 
fees ; and not for pall or omam^its K And in general it is 
said, that no more than forty shillings for funeral expenote 
shall be allowed against creditors s(2S). 

Secondly, Debts due to the king on record or specialty, 

2 Black. Com. 511. ' 1 Salk. 196. 

? Ibid, « 3 Atk. 249. 



In Buller's N. P. 148* it is said, that th^ sum usually 
allowed is 5/., and such an allowance was made by Lord 
Hardmcke in Smith v. Davies, Middlesex sittings s^er. 
Mich. Term, 10 Geo. 2. But if there are assets, the 
allowance shall be according to the estate and degree of the 
deceased. In Stagg v. Punter , S Atk. 119., the testator 
haiving desired to be buried at a church 30 miles distant, 
and it not being clear that there would be a deficiency, 
Lord Hardmcke allowed 60/. for funeral expences. So m 
(iffley v. Offieyy Free. Ch. 26. 600/. was allowed in respect of 
the testator's quality, and his having been buried in his own 
country. In tlie case of Gregory v. Lochjer^ 6 Madd. 90. 
ati^ Vice Chancier {Sir John Leachy) doubted, whether 
a husband has a right to throw his wife's funeral e^oences 
upon her separate estate. 
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are to be paidi. But this mtut be understood of such debts 
as are due to the king only by matter of record or specialty, 
and not of sums of money due to the king upon wood sales, 
or sales of his minerals, for which no obligation is given ; or 
for amercements in his courts baron or courts of his honours, 
which be not courts of record; or for fines of copyhold 
estates dia'e; or of forfeitures to the crown of debts by 
contract due to any subject by outlawry or attainder, until 
office thereupon found K 

Thirdly, Such debts are to be paid, as are by particular 
statutes to be preferred to all others; as by statute 30 
Car. ir. c. d« are the forfeitures for not burying in woollen ; 
and by statute 17 Geo. II. c. 38. is the money due from oyer* 
seers on poor-rates ; and by statute 9 Ann. c. 10. the money 
doe for letters at the post-office '• As to the forfeitures for 
not burying in woollen, these by the statute 30 Car. II. c. 3. 
sect« 4. shall be paid out of the estate of the person de- 
ceased, before any statute, judgment, debt, legacy, or other 
duty i«4iatsoever. And as to money due from overseers, by 
. the statute of 17 Geo. II. c. 88. sect. 3. if any overseer of 
the poor shall die, his executors or administrators shall, 
within forty days after his decease, pay out of the assets all 
money remaining due, which he received by virtue of his 
office, before any of his other debts are paid. And as to 
money due for letters to the post-office, by the statute 9 Ann. 
c. 10. sect. 30. this shall be preferable in payment before any 
debt due to any private person. 

Fourthly, Debts of record are to be paid, as judgments, 
(docketted according to the statutes 4 & 5 W. & M. c. 20.) 
statutes, and recognizances. — A debt of record is a sura 
of money which appears to be due by the evidence of a 
court of record, as, when any specific sum is adjudged to be 
due from the defendant to the plaintiff, on an action or 
suit at law. This is a contract of the highest nature, being 
established by the sentence of a court of judicature. Re- 

' 2 BlaclL. Cmh. 511. ^2 Black. Com. 511. 

^ 9 New. AUr. 432. Com. Dig. 
Akoiwa»r9fi.oitk (C.) 

F 2 
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cognizances also are a sum of money recognized or acknow- 
ledged to be due to the crown or a subject, in the presence 
of some court or magistrate, with a condition that such ac- 
knowledgment shall be void upon the appearance of the 
party, his good behaviour, or the like ; and these, together 
with the statutes merchant and staple, &c. if forfeited by 
non-performance of the condition, are also ranked among the 
last principal class of debts, viz. debts of record ; since the 
contract on which they are founded is witnessed by the 
higheist kind of evidence, viz. by matter of record™. — As 
to judgments, they are not only those had against the de- 
ceased in his lifetime, but also debts upon judgments (al- 
though by mere confession, and without defence,) had against 
the executors or administrators for the debts of the de- 
ceased n. And of two judgments, he who first sues execu- 
tion must be preferred; but before, it is at the election of 
the executor or administrator to pay which he pleases first <>. 
It is not necessary that the judgment be limited to the courts 
at Westminster; but if it be obtained in any court of record, 
which hath power to hold plea by charter or prescription 
of a debt above 40^. it is sufficient. For though upon such 
a judgment execution cannot there be had, but of such goods 
as are within the jurisdiction of that court ; yet if the record 
be removed into chancery by a certiorari^ and there by tnit- 
timus into one of the benches, then execution may be had 
upon any goods in any county of England p. But a judg- 
ment not docketted, according to the statutes 4 & 5 W. ^ 
M. c* 20., shall not affect any lands as to purchasers or mort- 
gagees ; or have any preference against heirs, executors, or 
administrators, in the administration of the estates of their 
ancestors, testators, or intestates (24<). Which statutes, in 

« 2 Black. Com. 465. 511. ** Treat, of Eq. 112. 

* law of Exec. 39. " Swinb. 456. 



(245) T]he construction which has been put upon this statute 
is, diat judgments not docketted are thereby placed on a level 
with simple contract debts : Hickey v. Hayter^ 6 T. R. 384. 
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order to render more easy the finding of such judgment 
enteredy direct in what manner alphabetical lists shall be 
made of judgments by confession, non sum informaius, or 
nihil dicitf in any of the courts of record at Westminster ; 
to the respective offices of which any person may resort and 
search, on paying M. for every term's search. 

It was decreed in the exdiequer, that creditors by judg- 
ment at law, and creditors by decree in equity, shall be paid 
equally without any preference 4. And it is now become 
the established doctrine, that a decree of the court of chan- 
cery is equal to a judgment ia a court of law ; and where an 
executrix, whose testator was greatly indebted to divers 
persons in debts of different natures, being sued in chancery 
by some of them, appeared and answered immediately, ad- 
mitting their demands (some of the plainti& being her own 
daughters) ; other of the creditors sued the executrix at 
law, where the decree not being pleadable, they obtained 
judgments ; yet the decree of the court of chancery, being 
for a just debt, and having red priority in point of time, not 
by fiction and relation to the first day of term, was preferred 
in the order of payment to the judgments, and the executrix 
protected and indemnified in paying a due obedience to isuch 
decree, and all proceedings against her at law stayed by 
injunction. This being first decreed by the master of the 
rolls, was affirmed by lord Talbot, and his lordship's decree 
was affirmed in parliament ^ — As to statutes and recog- 
nizances, before mentioned, these standing in equal degree, 
it is at the administrator's election, to give precedency to 
which he pleases K But those which are forfeited shall be 
preferred before those which are for the performance of co- 

4 Bunb. 48. « 3 New Abr. 434. 

' 3 P»WilL402. Cas. Talb. 917. 



Hence to an action on a simple contract debt of the tes- 
tator or intestate, the personal representative cannot plead 
an outstanding judgment recovered against the testat<Mr or 
intestate, if it have not been docketted as the statute directs* 
Steel v. Rooke, 1 Bos. & Pul. 307. 
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venants not broken K And neither between one statute and 
another, doth the time of antiquity give any advantage as 
touching the goods of the conusor, but he who first seizeth 
them by execution is preferred ; and before suing of exe- 
cution, the executor may give precedency to either". 

Mortgages may also be reckoned among this last men* 
tibned class of debts ; for where a man mortgi^es land, and 
covenants to pay the money, and dies, the personal estate of 
the mortgagor shall, in favour of the heir, be applied to ex-* 
onerate the mortgage^. And though there be no covenant 
in the deed for the payment of the mortgage money, yet the 
personal estate shall be liable in the hands of the executor '• 
A mortgage is a charge upon the personal estate, as well as 
upon the lands mortgaged ; and the personal estate is primarily 
liable : for a mortgage is a general debt, and the land is only 
as security >• It was decreed at the rolls, that mortgages were 
to be paid before judgments and recognizances : but upon 
an appeal to the house of lords, it was adjudged that mort- 
gages are not to be preferred to other real incumbrances ; 
but that mortgages, statutes, and recognizances shall take 
place according to their priority, and as they stand in order 
of time ». 

Fifthly, Debts by specialty or special contract are to be 
paid. When a sum of money becomes, or is acknowledged 
to be due, by deed or special instrument under seal ; such as 
by deed of covenant (25), by deed of sale, by lease reserving 

' Swinb. 457. personal estate may not be liable to 

" Ibid* pay the mortgage money. See 

"" 2 Salk. 449. Mortgage, in the Index. 

. y Ibid. 1 Vena. 4S6. • Earl of Sristol v. ffungerford, 

» 1 Atk. 487. — For where the 2Vem.524. 



{25) This must be understood of those covenants only 
which are for payment of a specific sum of money, or which 
being broken sound in damages, although the damages are 
not liquidated, 3 Burt. 1380, 6 Mod. 142. For if the cove- 
nant be contingent, as, for example, a covenant to save harm- 
less which is not broken, it will not, in the administration of 
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rent, or by bond or obligattcm ; it is considered a debt by 
speci^ty ; and sucb debts are looked upon as the next class 
after those of record, being confirmed by special evidence 
under seal \ And rent in arrear, and unpaid by the intes^ 
tate> is equal to a debt by specialty ; for this savouring of the 
really, the administi^ator can no more wage his law « against 

^ 2lQ1aclc, Com. 465. 511. at present, one shall hardly hear of 

^ To wage law is, where the de* an action of debt brought upon a 

fendant swears that he does not owe simple contract, that being supplied 

the plaintiff any thing. Hiis was by an action of trespass on the case, 

more common formerly than it is for the breach of a promise or as- 

now. It is now only in actions of sumpsit ; and this being an action of 

debt upon simple contract (26 ), or trespass, no law can be waged therein, 

for amercement, in actions of deti- So that wager of law, is now quite 

nue, and of account, where the debt out of use, beng avoided by the 

may havd been paid, the goods mode of bringing the action, but 

restored, and the account balanced still it is not out of force. And 

without any evidence of either, that therefore, when a new statute inflicts 

the defenda'ht is admitted to wage a penalty, and gives an action of 

his law, and not where there is any debt for recovering it, it is usual to 

specialty by bond or deed. And as add, < in which no wager of law shall 

the defendant is only allowed to be allowed.* 3 Black. Com. 341. 

wage hia law in an action of debt; 347. 

- - -* - — - . - ■■ 

assets, stand in the way of a debt by simple contract, ] 1 Yin. 
Abr.305. 2Vern. 101. Ambl.160. And if subsequently to 
the payment of the simple contract debt, the contingency 
should happen, evidence of such payment may be admitted, 
on the executor's plea o£plene admtnistravit to an action by 
the specialty creditor. 11 Vin. Abr. 307. Aleyn, 40. S.C. 
Styles, 37. But where the contingency has taken place, 
although the debt consequent upon it has not been paid, it 
may be pleaded to an action by a simple contract creditor. 
As where the testator had executed a bond to A, in 2,800^., * 
conditioned to indemnify him against another bond for 800^. 
which he had executed jointly with the testator to B, for the 
debt of the testator, in whose lifetime the 800^. had become 
due, and was still unpaid ; on the executor disclosing these 
facts in a plea to an action of assumpsit, and stating that he 
had administered all, except so much as would satisfy such 
.indemnity bond, it was held to be a sufficient defence. Cox 
V. Joseph^ 5 T. R. 307. See also Musson v. Mai/, 3 Ves. & 
Bea. 194. 

(26) And for this reason it is that an action of debt on a 
simple contract cannot now be maintained against an execu- 
tor or administrator, Barri/ v. Robinson, 1 New Rep. 293. 
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such a dQbt> than he can to ^. debt by speciidty <^ (27) Wher? 
an action of debt was brought against an executor^ for rent 
reserved on a parol lease» after the lease was determined^ and 
the executor pleaded that the testator entered into an obli- 
gation, and that be bad not assets above 51, which were not 
sufficient to discharge this obligation ; on demurrer^ it was 
resolved that this rent, though reserved on a parol lease, was 
yet equal to an obligation, and that it still remained in the 
realty, though the term was determined «• 

As to a bond, any voluntary bond is good against an exe- 
cutor or administrator, unless some creditor be thereby de« 

«* 2NewAbr.434. « Ibid, 



' (27) For rent which was in arrear in the testator's lifetime, 
the executor is liable merely in that character ; as the testa- 
tor's debt he can be sued for it in the detinet only, and to 
such action may plead that he has fully administered. L^d^ 
daU V. Dunlapf I Wils. 4« Com. Dig. Administration, b. 14. 
Whereas, for the subsequent rent, the executor is in general 
regarded as personally responsible. He has no right to waive 
the term, for he must renounce the executorship in totOf or 
not at all ; and if he enter on the demised premises, as by his 
office he is bound to do, the lessor may charge him as as- 
signee in the debei and detinet for the rent incurred subse- 
quently to his entry. Bolton v. Cannon^ Pollexf. 125. S.C. 
1 Ventr, 271. But if the land be of less value than the rent, 
he may plead the special matter, viz, that he has no assets, 
and the land is of less vtdue than the rent, and pray judg- 
ment whether he shall be charged otherwise than in the 
detinet only. BiUinghurst v. Speerman^ 1 Salk. 297. And in 
a late case, where the defendant, who was admim'strator of 
the original lessee, was charged as assignee in an action for 
use and occupation for rent due after die intestate's death, 
it was held that although he had taken possession, yet 
haying proved that the premises had been productive of no 
profit to him, and that eight months after the death of the* 
intestate, he had offered by parol to surrender them to the 
plaintiff, such proof constituted a good defence to the action. 
Remnant v. JBremridgey 2 B. Moore, 94. See also 1 Wms, 
Saund. 1. note (1.) 



WHO DIB8 WITHOUT WILL OR TESTAMENT. 7S 

ptived of his debt ; but if the bond be merely voluntary, a 
real debt (though by simple contract only) shall have the pre- 
ference. But if there be no debt at all, then a bond, how- 
ever voluntary, must be paid by the executor ' (28). And 
although the executors are not named in an obligation, yet 
the law will charge them, for that they represent the estate 
of the testator. And»the law is the same of administrators. 
But the heir shall not at any time be charged without ex- 
press mention of the heir t (29). 

Before we proceed to consider the last species of debts, 
viz. debts by simple contract, we may here make some ob- 
servations on what has been said concerning debts of record, 
and debts by specialty, and special contract. As to debts of 
record, we may observe, that the executor ought to take no- 
tice of these at his peril i>. But as to debts due by bond or 
other specialties, although the law requires that debts shall 
be paid according to their superiority as herein set forth ; yet 
an executor may pay a debt on a simple contract before a 
specialty ; if he hath no notice of such specialty ; for other- 
wise it might be in the power of the obligee to ruin the 
' executor by keeping his bond in his pocket, until the execu- 
tor shall have paid away all the assets in discharging simple 
contract debts K Respecting obligations, if there be divers 
of the like kind, it seemeth to be in the power of the execu- 
tor to discharge which obligation, and to gratify which of the 
creditors he thinks fit (in like manner as was before said 
respecting debts of record ''); which being done, the other 

^ 3 P. WiU. 222. Comyns, 255. * 2 New Abr. 435. 

« Dyer, 23. * Bige68. 

* 2 New Abr. 435. 



(28) But an executor has no authority to pay a bond 
founded on an usurious consideration, or a bond >j? turpi 
ctmsd. Such pajrment will amount to a devastavit ^ as well 
agunst legatees as against creditors. 11 Yin. Abr. 9Q7* 
Brownl. S3. Hob. 167. Robinson v. GtCy 1 Ves. 254. 

(29) See ante, p. 55. n. 17. 



74f THS DISPOSAL OF A PERSOH's ESTATE, 

creditors are without remedy^ if there be no assets ; unless 
the day of payment in the one obligation is expired^ and the 
day of payment in the other obligation is not yet come ; in 
which case the former obligation is to be first satisfied ; ot 
unless there be suit commenced for some obligation^ for then 
it is not in the power of the executor to discharge another 
obligation for which no action is brought^ in prejudice of the 
former suit. But an executor may confess judgment on one 
obligation, and plead that judgment to an action brought on 
another obligation (SO). And if there be two obligations, and 

(80) The rule is, that an executor upon action brought 
against him by a creditor of his testator has his hands tied, 
so that he cannot afterwards make any pa3rment to the pre- 
judice of that creditor. But he has no durect power of acce- 
lerating a suit instituted by one creditor, and still less have 
the body of creditors : that being the case, if an executor 
could not confess a judgment, his operations and duties might 
be suspended and parcJysed by one creditor protracting his 
suit ; and in the same manner might the other creditors be 
delayed of their rights. The only means, then, which the 
executor has of accelerating sucn suit, is by confessing a 
judgment, and that he may do to a creditor, in equal degree^ 
pending the action, and plead such judgment in bar. Waring 
V. DanverSf 1 P. Wms. 295. Mortice v. Bank ofEnglandf 
Ca. Temp. Talbot, 225. Pickstock v. Lvstery S Mau. & Selw. 
374. But if a plea of judgment recoverea on a simple contract 
be pleaded by an executor to an action of debt on bond, it 
must be averred, that such recovery was had before notice 
of the bond debt. Sa'asyer v. Mercer^ 1 T.R. 690. An exe- 
cutor may also plead puis darrein continuance^ unreversed 
judgments on simple contract debts of the testator, recovered 
agamst the executor in suits commenced since he pleaded the 
general issue in bar in the principal case ; and though he 
might have demurred to such actions, he is not bound so to 
do. Prince v. Nicholson, 5 Taunt. 665. S.C. 1 March.- 280. 
But a judgment confessed by an executrix to a creditor of die 
testator, as well for his own debt as in trust for the debts of 
many of the creditors, cannot be pleaded in bar to an 
action brought against her by another creditor of the testis 
tor. Tolputtw. JVellsy 1 Mau. & Selw. S95. Where an exe- 
cutor pleads an outstanding judgment, the plaintiff may 
reply, that the judgment was obtained by fraud and covin. 
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the two several creditors bring several actions against the 
executor, he that first obtains judgment most be first satisfied >• 

Debts upon judgments, recognizances, mortgages, bonds, 
and other like specialties, shall carry interest : so interest hath 
also been allowed upon demands due bj covenant, although 
it was objected that they were not liquidated, and only sound 
in damages n.— Interest of an annuity being decreed by the 
lord Chancellor from the very day it became due, Mr. Peere 
Williams adds a query as to this, and says, it seems the ar- 
rears should carry interest only from the first day of payment 
next after the arrears of the annuity became due ; if payable 
half-yearly, then from the next half-year day; if quarterly, 
then from the next quarter-day ; and so has been the common 
rule in these cases >• -—Where a man prays satisfaction for 
a simple contract debt, merely out of personal assets, a court 
of equity will of course direct the debt to be paid with inte- 
rest, to be computed from one year after the testator's death •• 

Debts by simple contract, which are the last species of 
debts to be paid, are such where the contract upon which the 
obligation arises, is neither ascertained by matter of record, 
nor yet by deed or special instrument, but by mere oral evi- 
dence, the most simple of any ; or by notes unsealed, which are 
capable of more easy proof, and therefore are only better 
than a verbal promise ; and this last species of debts may be 
branched out into a variety of obligations, through the nu- 
merous contracts for money which are not only expressed 
by the parties, but are virtually implied in law p. Debts by 

' 2New Abr. 434. Swinb. 451, ^ Barnard, 2S9. See more of in- 

458.- terest on debts under Interest, in the 

■^ 14 Vin, Abr. tit. Interest. Index. 

» 1 P. WilL 541. P 2 Black. Com. 466. 511. 



And in a case where an executor pleaded two outstanding 
judgments, to each of which the plaintiff replied fraud, and 
traversed that the debts recovered were just debts, the repli- 
cation was holden good on special demurrer ; the Court ob- 
serving that the plaintiff might traverse the special matter, 
or rely on the fraud generally at his election. Trethewy v. 
Acldandy 2 Saund. 49. 
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simple contract, though postponed to all others, an executor 
or administrator is bound to pay as &r as he hath assets <U Yet 
if no suit is commenced against him, he may pay one cre- 
ditor in equal degree his whole debt, though he has nothing 
left for the rest: for without a suit commenced, the executor 
has no legal notice of the debt'. And no action shall be 
brought, whereby to charge an executor or administrator^ 
upon any special promise, to answer damages out of his own 
estate ; unless the agreement upon which such action shall be 
brought, or some memorandum or note thereof shall be in 
writing, and signed by the party to be charged therewith, 
or some other person, thereunto by him lawfully autho- 
rized 8(31). 

As to the interest a man hath in an apprentice : it was held 
by Holtf chief justice, that by the custom of London, the 
executor of the master should put the apprentice to another 
master of the same trade ; and that in other places it would 
be very hard to construe the death of the master to be a dis- 
charge of the covenants, though he admitted that the cove- 
nant for instruction bad been considered as cancelled, but 
that he still continued an apprentice with the executor as 
to maintenance K And where a master received with an ap- 
prentice 250^. and died within two years, the apprentice 
during that time having been employed only in inferior 
a&irs ; it was decreed, after debts on specialties were paid, 
that the executors should repay 250L as a debt due on simple 
contract, deducting after the rate of 20^, a year for the main- 
tenance of the apprentice, during the time he lived with his 

< 2 New Abr. 434. • Stat. 29 Car. II. c.3. sect, 4. 

' 2 Black. Com. 512. ' 1 Salk. 66. 



(31) To sustain an action against an executor or admini- 
strator on this statute, the whole agreement, that is, not the 
promise only, but the consideration on which it is founded, 
must be in writing. Wain v. Warlters^ 5 East, 10. Saun- 
ders v. Wakefield, 4 Bam. & Aid. 595. Seie also Rann v« 
Hughes, 7 T. R. 350. n. 
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master « — In an action of debt on bond» conditioned for 
Matthias Anderson's performance of the corenants in an in- 
denture of apprenticeship, whereby he was bound to the 
plaintiff's testator, who was a mariner; the defendant 
pleaded that Anderson served fisuthfully to the death of the 
testator : the plaintiff replied, that since the death of the tes- 
tator, Anderson had absented from her service; to which 
there was a demurrer. And after argument at bar, the chief 
justice delivered the resolution of the court, viz* that they 
were all of opinion the defendant should have judgment; 
and the executrix could maintain no such action. The bind- 
ing was to the man, to learn his art, and serve him, with- 
out any mention of executors. And as the words are con- 
fined, so is the nature of the contract ; for it is fiduciary, and 
the lad is bound from a personal knowledge of the integrity 
and ability of the master ^. — In a late case, wherein it being 
contended tliat the contract between a master and his appren- 
tice is merely personal and dies with the master ; it was said 
by Lord Mansfield, that though an apprentice is not strictly 
assignable, nor transmissible, yet, if he continue, with the 
consent of all parties and his own, it is a continuation of the 
apprenticeship < (32). 

In respect to legal and equitable assets; if a man, pos- 
sessed of«a term for years, mortgages it, and dies, learing 
debts, some by bond, and some by simple contract, the 
equity of redemption is equitable assets, and shall be liable 

* Boamr, Botodenj; Et/let,Flachf recommend it to the creditors to 
396. allow the appreoticemgroM gum out 

* Baxier y, Burfidd, Str. 1115. of the estate for the purpose of bind- 

* The Xing t. the InhabiUmts of ing him to another master, which is 
StoddaiuU ICng's Bench. Doug, considered as an indulgence and not 
Rep. TO. 2d edit. -« Where the mas. a right. MSS. 

ter becomes bankrupt, commissioners 



(5!2) See 32 Geo. c.57. by which some specific regulations 
are prescribed in the event of the death of the master of a 
parish apprentice, on whose binding no larger sum than 5/. 
shall have been paid. 
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to all the ddl>t8 equally 7. — A lease for years, or. a bomli 
or grant of an annuity taken in a trustee's name, being per- 
sonal assets, shall be applied in course of administration z; 
that is, as has been shewn* The distinction seems to be 
this; where there Bate legal assets, that is, assets which 
are liable aft law without the help of eqqity, there the 
executor may apply them according to the course of law| 
nrhich allows and requires the preference to be made as hatl> 
beeu mentioned ; but where there are only equitable assets, 
that is, assets which are not liable, without the help of » 
court of equity, in such case, the court will direct th^ 
application thereof, according to that coMJnse which s^ems 
most equitable and just, that is, to pay every creditor hui 
share in proportions So, where the assets are partly legaUt 
and partly equitable, although equity cannot take away thf 
legal preference on legal assets ; yet where one creditor hai| 
been partly paid out of such legal assets, when satisfactioii 
comes to be made out of equitable assets, the court will 
postpone him till there is an equality, in satisfaction to all th^ 
other creditors, out of the equitable assets proportionable 
to so much as the legal creditor has been satisfied out of the 
legal assfets ^. Of which further mention will be made in 
treating on assets in a subsequent part of our work. 

And now we shall return to the subject of paying debts 
with l^al assets in such manner as the law requires. If one 

y 3 P. Will. 341. be legal assets in their hands (al- 

2 2 Vera. 764. 3 P. Will. 342. though they could not be cfaai^ 

a 4 Bum*s Eccles. Law, 297. To with the value of the lands befom 

determine the difference between sale). Yet some of the old cases, 

fe^ and e^Kttadfe assets, where land considering the devisee, &c. in the 

hath been devised for pajnment of double character of trustee and exe^ 

debts, a distinction hath beep noade cutor, preferred the farmer; and 

where the same persons that were cons^uently made the assets equi' 

trustees to. sell the land were exe- table ; and tiie modern cases incline 

cutors, and where they were not strongly to this construction ; yet k 

-The . generality of the old cases de« seems tiiat where an estate descends to 

termine that mvney arising by sale the heir charged witli the payment of 

of land devised to, or subject to the debts, it will be legid assets. 2P< 

power of executors, to sell for pay* Will. 416. note 2. 4th edit, 
ment of debts and legacies, should ^ 4 Bum's Eccles. Law, 297. 
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dun hath 8 debt due to him from the deceated upon a simple 
contract or the like, sue the executor or administrator for it, 
and th^re be debts due to others upon bonds and specialties, 
imsaUsfied ; in this case, the executor or administrator may 
not pay this debt, nor may he suffer the plaintiff to recover 
in his action ; for if he doth, and he hath not assets besides 
to satisfy the debts due upon bonds and specialties, he must 
satisfy so much out of his own estate as he hath so paid, or 
su£^ed to be recovered from him ; for then in case of an ac«. 
tion brought, he is to plead and to set forth these debts upon 
specialties, and to say that he hath no more than what is suf- 
ficient to satisfy them ; and thereby he shall bar the plaintiff in 
his action. In like manner it is, if one that hath a debt due 
to him from the deceased upon an obligation, sue the exe- 
cutor or administrator thereupon, and there be debts due to 
others upon judgments, statutes, or recognizances, and the 
executor or administrator suffer the plaintiff to recover the 
debt due upon the obligation, for want of pleading the 
judgments, &c*, in this case he must pay so much out of his 
own estate, towards the satisfaction of the said debts due 
upon judgments &c., as he hath paid of the debt due upon the 
obligation. But here it must be observed, that no judgment 
or statute that is discharged, or is left and suffered to lie 
by agreement to bar others of their debts, shall be any bar 
to others that sue for their debts due upon obligation, &c* ; 
and therefore if any executor or administrator shall plead 
such judgments, &c. in bar of any other debt sued for by 
any other creditor, the creditor may by special pleading 
set forth this matter of covin, and avoid the plea and bar of 
the executor or administrator c. 

In an action of debt against an executor, if the defendant 
plead fully administered, and any assets be found in his 
hands, although there be not to the value of the debt ; yet 
the plaintiff shall have judgment for his whole debt of the 

« Shep. Touch, 457, 



80 THE DISPOSAL OF A P£RSOK*S BStATK, 

goods of the testator <i (33). But if it be found that he had 
nothing in his hands, the judgment shalhbe, that the plaintiff 
shall take nothing by the writ, and shall not have judgment 
of the debt ; for he hath waived this advantage by taking of 
tlie issue, and judgment is to be given upon the verdict «.-^ 
Where a testator is much indebted, and the . executor is 
desirous to be rid of the assets, his safest way is, to file a 
bill in chancery against the creditors, to the end they may, 
if they think, fit, contest each other's debts, and dispute who 
ought to be preferred in payment ^. 



SECTION VI. 

O/* Accounting before the Ordinary, 

By the statute of the 22 & 23 Car. II. c.lO. the ordinaries 
shall and may proceed and call administrators to account for' 
and touching the goods of any person dying intestate, and 
upon hearing and due consideration thereof, order and make 
just and equal distribution of what remains clear (after' 
all debts, funeral, and just expences, of every sort, are 
allowed and deducted) ; and the same distributions decree 
and settle, and compel such administrators to observe and 
pay the same, by the due course of his majesty's ecclesias- 
tical laws : saving to every one, supposing himself or them- 
selves aggrieved, their right of appeal, as has been alwayls 
in such cases used. But by the statute of the 1 Jac.II. 
c. 17. sect. 6. it is provided, as was before mentioned, 

«« 1 Roll's Abr. 929. ' 2 Vem; 37. 

« IHd. 



(33) Or the plaintiff on such a plea may immediately take 
judgment of assets quando acciderint. Noell v. Nelson, 
2 Saund. 226. 



WHO nifiS WITHOUT WILL OR TESTAMENT. 81 

that ao administrator shall be cited according to tlie Mid 
act of the 22&2S Car. II. c. 10. to render an account of 
the personal estate of his intestate (otherwise than by an in* 
ventory or inventories thereof), unless it be at the instance 
or prosecution of some person in behalf of a minor, or having 
a demand out of such personal estate as a creditor or next 
of kin, nor be compellable to account before any of the 
ordinaries or judges, by the said act empowered and ap- 
pointed to take the same, otherwise than is aforesaid ; any 
thing in the said act to the contrary notwithstanding. 
— The account must be passed before the same judge, 
or his surrogate or successor, that grants the adminis- 
tration. 

If any person having interest shall call the administrator 
to exhibit a true, full, and perfect inventory of the goods of 
the deceased which have come to his hands, and to give an 
account of his administration thereof; he who is called in 
such case, is bound personally to exhibit such inventory and 
account, and (if the adverse party demand it) to take a cor- 
poral oath of the truth thereof i>. And as proofs made upon 
the account, at the instance of some one or more persons 
having interest, do not bind others who are not parties to 
the suit ; therefore to prevent multiplicity of actions, it be- 
hoves the administrator, when he is cited by any one of the 
parties to render an account, to cite the next of kindred in 
special, and all others in general, having or pretending to 
have interest in the goods of the deceased, to be present, if 
they think fit| at the rendering and passing the account. 
And then upon their appearance, or contempt in not appear- 
ing, the judge will proceed to give sentence ; and the ac< 
count thus determined will be final K 

An executor or administrator shall be allowed all 
reasonable expences, as well in law-suits, as for other 
honest purposes: And this reasonableness of expences 
to be such, as that he may receive thereby neither 

» Oughlo|i*(i Ordo Jiid. 345, < JHd. 354. 

Q 
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profit (94) nor loesi^. And therefore hef shftll be idloii«d 
his expences in secular courts, over and above such costs as 
were allowed there K 

In an action of debt upon abond entered into by an admi- 
nistrator to the ordinary, upon taking letters of adminis- 
tration, the question was, Whether an admkastmtor, by 
virtue of this obligation, was bound to go, and give in his 
account in the spiritual court without being cited ? And by 
Holt, chief justice, who delivered the opinion of the court, 
1. It appears by the statute of Edward III. that an executor 
was compellable to account before the ordinary, and so was 
an administrator; but tha^ the ordinary waa to take the 
account as given in, and could not oblige them Soifmwa liie 
items of it, nor swear to the truth of them. So it wav ifa 
creditor sued in the ecclesiastical court; for he had a proper 
remedy at common law. But if a legatee had sued for an 
account in the ecclesiastical court, the defendant before the 
statute was compellable to prove the whole account ; for the 
legatee had no other remedy, and the ecclesiastical court, 
which had a jurisdiction of legacies, could not otherwise do 
right : yet in such a case, if the executor would pay him, he 
could not sue further, for he had right done him, and the 
executor was not liable, but of necessity that right nught be 
done. 2. A person entitled to distribution on the 22 Car. II. 
is in consequence entitled to sue for an account as a legatee 
was ; for the next of kin is a legatee by the statute, and, as 
a statute legatee, shall have the same remedy as the other 
legatee might before the statute. The condition of an adr 
^ Lind. 178. * Floyer's Proctor*s Fract 37. 

* " ' I ■ . . , I ..■■■■ I ■ I ..11^1. . I I ,^0i^^m 

(34) It is a general rule that an executor or trustee is not 
entitled to a compensation for personal trouble and Ims of 
time. Burden v. Burden, 1 Ves. & Bea. 170. Brocksopp 
V, Barnes^ 5 Mad J. 90. lif therefore the nature of the trust 
be such that an executor or trustee ought not to undertake 
it without remuneration, a special case must be made in a 
court of equity, before the trust is accepted, in order to in- 
duce a relaxation of the general rule. See Marshall v. Hot- 
lotoai/, 2 Swanst. 432. . 
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nitiustration bond was^ to account when required ; there- 
fore be was not to account before he was legally cited, which 
could not be ex officio ; and therefore the statute of Jac. 11. 
wibereby the ordinary k prohibited from citing him ex 
^^Wflb. had really no effect at all, for the law was so before : 
but MOQ the statute of Car. II. the condition of administra- 
tion bonds being* that he account at a day certain, he must 
account accordingly at his peril, and that without citation 
or suit ; and this account must be in court ; and if he comes 
at the day and no court is held, he shall be excused ; for he 
:niay plead he was there ready, and no court held. But thert 
4hia account is not examinable^ unless a party interested 
comes and controyerts it »• 

It is said the ordinary hath but a lame jurisdiction, and 
there being no negative words in the statute of Car. II. 
a bill for distribution properly lies in chancery". And 
where the surplus of the personal estate for wuit of distribu- 
tion by a will is distributable, there can be no suit for it in the 
sjj^ritual court®.— >Wherea man died intestate, and his widow 
took out letters of administration to him ; the intestate's bro- 
ther cited the widow into the spiritual court, to make dis- 
tribution of her deceased husband's estate. The widow there 
suggests, that the brother had goods of the intestate in his 
hands to the value of 200^. And upon this the spiritual 
court orders him to bring the 200^* into court, to the end 
it may be distributed. And for not bringing it in, they 
excommunicate him. Upon which he moves in the King's 
Bench for a prohibition ; and it was granted as to the whole 
process that compelled him to bring in the 200/. For by the 
court, the spiritual court hath power to make distribution of 
the estate, when it comes in, but not to fetch it in; because that 
IS to hold plea of debt ; but the spiritual court might refuse 
in this case, to proceed to distribution, until the brother had 
brought in the 200^. but they cannot excommunicate him 
for not bringing it in ^ 

*■ 2 Salk. 315. • 5 Mod. 247. Str. 8G3. 

■ 2 Vera. S62. •* Gierke tnd Gierke, L. Raym. 585. 

« 2 
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CHAPTER HI. 

OP MAKING DISTRIBUTION. 

By the statute 22 & 23 Car. II. c. 10. after debts and 
funeral expences are paid, the surplusage of intestates' es- 
tates (except the estates of femes covert ; that is, married 
women, to which their husbands have a right as before men- 
tioned) shall, after the expiration of one full year from the 
death of the intestate, be distributed in the following manner : 
one-third shall go to the widow of the intestate, and the resi- 
due in equal proportions to his children, or if the children 
be dead, to their representatives, that is, their lineal de- 
scendants* But no child of the intestate (except his heir at 
law) on whom he settled in his lifetime any estate in lands, 
or pecuniary portion equal to the distributive shares of the 
other children, shall have any part in the surplusage with 
their brothers and sisters; but if their estates, so giyen them 
by way of advancement, are not quite equivalent to the other 
shares, the children so advanced shall now have so much as 
will make them equal' (1). But the heir at law shall 

' 2 Black. 515, 516 — • If the in^ should not be barred of any thini? tf 
testate husband covenanted to leave husband should give or leave by 
his wife a certain sum ; and her dis- deed or will, and he died intei 
tributive share comes to above that tate, and a freeman of LoTtdon- 
sum, the latter is a satisfaction ; and it was held, that the wife's shares by 
this hath been considered rather a the statute and custom were not a 
performance than satisfaction of the satisfaction of the covenant con- 
covenant. 1 P. WUl. 324. Note 1. tained in the settlement. £irkman 
4th edit. But where there was a pro- v. JKirkman, 2 Bro. Cha. Rep. 95. 
viso in a settlement that the wife (2j. 



(1) This Statute applies only to the case of actual intes- 
tacy ; for where there is an executor and consequently a 
complete will, though the executor may be declared a trustee- 
for the next of kin, they take as if the residue had been actu- 
ally given to them. Tlierefore in such a case, a child ad- 
vanced by her father in his lifetime, cannot be called upon 
to bring hetr -advancement into hotchpot. Walton v. WaUou 
14 Ves. 324. ' 

(2) The rule is, that if, on a division of the covenantor's 
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have an equal part in the distribution with the other 
chiidren, without any consideration of the value of the land, 
which he hath by descent, or otherwise, from the intestate. 
By this statute the heir at law shall not abate, in respect 
of the land which he hath by descent, or otherwise, from 
the intestate ; yet if he hath had an advancement from his 
father in his lifetime otherwise than by land as aforesaid, he 
shall abate for the same in like manner as the other child- 
ren. And so it seeems that coheiresses shall bring together 
into hotchpot such advancement (not being lands) as they 
shall respectively have received from their father, before 



property under the statute of distributions, either in the case 
of an absolute or a guasi intestacy, a portion equal in amount 
to the stipulated sum devolves to the party claiming by the 
covenant, that is a satisfaction, or, more properly, a perform- 
ance of the covenant ; but when the portion is inferior in 
amount, it is considered a part' performance. Blandy v. 
Widmore^ 2 Vern. 709. Lee v. Cox, 3 Atk. 419. S. C. 1 Ves. 
Barret v. Beckford^ 1 Ves. 519- Richardson v. Elphinstonef 
2 Ves. jun. 463. Garthshore v. Chalie, 10 Ves. 1. Goldstnid 
V. Goldsmidy 1 Swanst. 211. — Lord Eldon, in Garthshore v. 
Chalie, considered that the instrument is to be construed 
with reference to the circumstance, that there is a claim 
upon the property independent of the covenant ; and that 
where a husband covenants to leave or pay, at his death, a 
sum of money to a person, who, independent of that engage- 
knent, by the relation between them, and the provision of the 
law attaching upon it, will take a provision, tne covenant is 
to be construed with reference to that circumstance. The 
cases which Jiave established this doctrine, though they have 
never been in terms impugned or shaken, appear not to 
have met with entire approbation. But as no case on which 
the question of satistaction of a covenant to provide for a 
wife nas occurred in a case of testacy, that question still re- 
mains open ; and as a legacy given by a will primd Jade 
imports bounty, it would perhaps admit a presumption of an 
intention in the testator to augment the provision in the 
settlement, and not to satisfy or perform it. See Haynes 
V. Mico, 1 Bro. C. C 129. Devese v. Pontet, 1 Cox, 188. 
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they shall be entitled to recover their several distributive 
shares, agreeable to the general purport of the act ; which is 
evidently to promote an equality as much as may be". 

This word hotchpot is generally understood to signify mix- 
ing and blending together, and conveys much the same idea 
as the words collatio bonorum % which in the civil law is 
answerable to the word hotchpot^ and signifies, that if a child 
advanced by the father, doth after his father's decease, chal- 
lenge a child's part with the rest, he must cast in all that he 
had formerly received, and then take out an equal share with 
the others ". 

In respect to borough-english lands, which by custom de- 
scend to the youngest son, as we shall again see in the ensu- 
ing chapter, it became a point upon the statute of distributions, 
whpther the youngest son (to whom the land descended by 
the custom of borough-english) should abate for these lands, 
or should be considered as an heir at law, who by the sta- 
tute is to have a distributive share, without any allowance for 
lands by descent. And it was ruled by Sir Joseph Jekyll, 
master of the rolls, that he should allow for these loads ^ 
Yet where a man was possessed of a personal estate, and 
seised of a copyhold in fee, which was in the nature of bo- 
rough-english, and the question was, whether the youngest 
son, upon whom the copyhold descended, should have an 
equal share with the other children of the personal estate, 
exclusive of the copyhold, or only so much as with that copy- 
hold would make his portion equal to that of the other chUd- 
ren. By Lord Chancellor Talbot : The heir at law is the 
eldest son, and not the heir in borough-english ; and the ex- 
ception in the statute extends only to the eldest son. Yet 
nevertheless the youngest son, who is heir in borough-english, 
shall not bring the borough-english estate into hotchpot, 
there being no law to oblige him to do this, but only this sta- 
tute, and there are no words in the statute that require it; 

» 4 Burn's Ecdes. Law, 3S2. " Jac. Diet, tit Holclipot, lOUi edit. 
» 2 Blatk. Com. 190. v Six. 935. 
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for the statute speaketh only of such estate as a child hath 
by settlement, or by advancement of the intestate in his 
lifetime. And it was decreed that the youngest son should 
have an equal share with the other children, without regard 
to the value of the borough-english estate. And tlie former 
case coming after this before the Lord Chancellor Talbot^ 
he reversed the decree of the master of the rolls, and de* 
creed agreeably to this latter case '. 

In respect to what shall be an advancement^ so as to come 
within the meaning of the statute, we may observe, it hath 
been determined, that small inconsiderable sums, occasionally 
given to ^ child, cannot be deemed an advancement or 
part thereof. Thus, maintenance money, or allowance made 
by the father to his son at the university, or in travelling or 
the like* is not to be taken as any part of his advancement, 
this being only bis education ; and it would create charge 
and uncertainty to enquire minutely into such matters.——^ 
So, putting out a child apprentice, is no part of his ad- 
vancement ; for it is only procuring the master to keep him 
seven years instead of the parent. But the father's buying 
an office for the son, though but at will, as a gentleman 
pensioner's place, or a commission in the army, these are 
advancements pro tanto^ that is, for so muchy. And a 
provision made by a marriage settlement, although it is in 
the nature of a purchase', is such an advancement as that a 
child claiming a distributive share, shall first bring the said 
advancement into hotchpot. As where the father, on his 
son's marriage, covenanted, in case of a second marriage, to 
pay the first son by the first wife 500^. There was a son, 
and several other children of the first marriage. The father 
of these children died intestate ; and by the court it was 
agreed, that the heir must bring the 500/. into hotchpot, al- 
though in nature of a purchaser under a marriage settle- 

« Cas. Talb. 276. And where a person takes any 

' y 3 P. Will. 317. thing from an ancestor or others, by 

' ' Purchase means any metliod deed, will, or gift, and not as heir at 

of acquiring an estate other than law, this is a purchase. 2 liU. Abr. 

by descent. 1 Black. Com. 214. 497. 
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ment ». So where a man on his marriage entered into arti* 
cles, in consideration of the marriage, and of 4000/. portion, 
to settle an estate to raise portions for daughters, in case 
there were no sons ; that is to say, if but one daughter, the 
sum of 5000^.; if two or more, then the sum of 6000/. equally 
^ongst them, to be paid at their respective ages of 18 years, 
or days of marriage, which should first happen; and 80/. a 
year maintenance in the meantime to each daughter. The 
marriage took effect ; and they had issue one daughter only, 
and no son. Then the wife dies. Afterwards the man mar» 
ries a second wife, and had by her a son and a daughter, and 
died intestate, leaving a personal estate to the amount of 
20,000/. The daughter by his first wife, at that time was 
about 12 years of age ; and some time after married one Mr. 
Edwards ; and they brought their bill, to have an account of 
the personal estate of the wife's ^Either, and their distributive 
share thereof. And the only question was, whether the 
5000/. should not be looked upon to be so far an advance- 
ment of the plaintiff, the wife of Mr. Edwards, that if she 
would have any farther share of her father's personal estate, 
they must bring this 5000/, into hotchpot. And the c^urt, 
consisting of King lord chancellor, assisted by Raymond 
chief justice, and the master of the rolls, and Price and 
Fortescue justices, were all clear of opinion, that this was aa 
advancement by the father in his lifetime, within the mean- 
ing of the statute, though contingent and future ; so that she 
could not have that and her distributive share likewise. And 
accordingly the decree was pronounced \ 

If the father settles a rent out of his lands upon a younget 
child, this is an advancement ; so likewise if he by deed set-' 
tie an annuity upon a child, to commence afler his deaths 
this is an advancement for so much (3) : and by the same 

a 2 Vern. 638. *» Edwards and Freeman, 1 Abr. 

£q. Cas. 249. 

(3) The value of an annuity when brought into hotchpot 
19 the amount of what it was worth at the time it was granted / 
8 Ves. 63. 
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reason^ a reversion settled on a child as it may be valued, is 
an advancement also «. And if a child who has received any 
advancement from his father, shall die in his father's life- 
time, leaving children, such children shall not be admitted 
to their father's distributive share, without bringing their 
father's advancement into hotchpot ; as where a father had 
several children, and in his lifetime advanced one of them. 
The child, thus advanced in part, died in his father's life- 
lime, leaving issue. Afterwards the father died intestate, 
possessed of a considerable personal estate. It was ruled, 
that the issue of the dead child must bring into hotchpot 
what their father received in part of advancement, as he, if 
living, must have done ; as that the issue stands in the place 
and st«ad of the father, claims under him, and cannot be in 
a better condition than the father, if living, would have been, 
and had claimed his distributive share ^. — A child, partly 
advanced, shall bring in his advancement only amongst the 
other children ; so that the wife shall have no advantage of 

it«. It is said that whatever a child receives out of the 

mother A estate should not be brought into hotchpot. As in 
the case of Holt and Frederick^ 2 Peere Williams, 356. 
Martha Frederick^ who married one Holt and survived him, 
had three children, two sons and a daughter, and having out 
of her own estate given 10007. to her daughter in marriage, 
died intestate, leaving those three children; and the ques- 
tion was, whether the daughter who had received this 1000^. 
from her mother, ought to bring it into hotchpot, before she 
should receive any farther share of her mother's personal 
estate. TheMord chancellor King said^ It weighed with 
him, that the act of distribution was grounded upon the cus- 
tom of London^ which never affected a toidoto'a pergonal 
estate ; and that the act seems to include those within the 
clause of hotchpot, who are capable of having a wife as well 
as children, which must be husbands only. And so in this 
case (without much debate) his lordship ruled, that the 

<" 2 P. Will. 141. 442. * 4 Burn's Eecles. Law, 339. 

- 2 P. Will. 56a 
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daughter fihouM not bring the lOOOL which she had recehred 
m her mother's lifelime» into hotchpot (4). 

By what has been said, it may be perceived, that where 
the intestate leaves a widow and children, or the representa- 
tives of children, one*third of his personal estate shall go to 
his widow (5), and the r^Mxie to his diildren ; or if dead, 
to their representatives, that is, their lineal descendants, 
such of the children, or the representatives of such of thenii 
as have been advanced as aforesaid, first bringing such ad- 
vancement into hotchpot, in case they choose to claim their 
distributive share ; and of such advancement, when the same 
shall be so brought into hotchpot, the widow shall have no 
advantage. Now we may consider how the residue of the 
intestate's estate is to go to his children, or if dead to their 



(4) Money laid out by the intestate on repairs of houses^ 
which descended to his eldest son, as heir, is not an advance- 
ment, but it would have been so if the father had first vested 
the estate in his son, and had afterwards given him the money 
to improve it. 5 Ves. 721. A provision which a father may 
make for his child by will (for a case may occur where a^ 
testator may die intestate as to. part of his personal estate) 
is not considered in the light of an advancement ; nor is land 
given by the father's will to a younger child. 2 P. Wms. 
440. 446. Neither is property given or bequeathed to the 
child by any other person to be denominated an advance- 
ment. S Bac. Abr. 76. A provision which operates as an 
advancement, must result from a complete act of the intes- 
tate in his lifetime, by which he divested himself of all pro- 
perty in the subject, though it may not take effect in posses- 
sion until afler his death. 2 P. Wms. 440. The use of fur- 
niture for life has been regarded as an advancement jvro tanio. 
Com. Dig. Administration, (H). Fitzg. 285. 

(5) A widow takes as widow by the express words of the 
statute, and not as being of kin ; for neither a wife nor a hus- 
band are, as such, of kin to each other. Worsley v. Johnson^ 
3 Atk. 761. Bailey v. Wright^ 18 Ves. 54. A widow may be 
excluded from any distributive share by the statute, ii^ by' 
settlement a jointure is limited to her in bar of all her de- 
mands out of Uie estate of her husband, by virtue of custom 
or otherwise. 1 Vern. 15. 
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representatites, that is, their lineal descendants. And hero 
we may ohsenre, the doctrine and limits of representation, 
as laid down in the statute of distributions, seem to hare 
been principally borrowed from die civil law ; whereby it 
wiH someUmes happen that personal estates are divided jier 
capita^ as when every cUnraant claims in his own right ; and 
sometimes per stirpes j as when the datmaats claim by repre- 
seatation, or in the right of another. They are divided per^ 
capita to every one an eqoid share^ when all the claimants 
daim, in their own rights, as in equal degree of kindred,, 
and not by representation in the right of another person <> 
That this may be rightly understood, let us first suppose. 
That neither of the intestate's children hath died leaving dill* 
dren. 2* That the intestate's children are all dead ; whe- 
ther they were two, or three, or more ; each of them having 
left childrep ; as it may be, one of them two, another three, 
or more. 3. That some of the intestate's children are living, 
and some dead ; and that those who are dead have each left 
children* 

As to the first supposition, it is sufiidently clear, that if 
neither of the intestate's children hath died leaving children, 
the residue as aforesaid, or the remaining two-thirds, after 
the wife has had her third, shall be equally divided between 
all the children of the intestate ; as in this case they all 
daim in their own right : and where a man marries a woman, 
and haUi issue by her, as it may be, sons and daughters, and 
the wife d3riDg, he marries another woman, by whom he hath 
also sons and daughters : now these, though they are called 
brothers and sisters, are but brothers and sisters of the half- 
blood ; because they had not both but one &ther and mother r s 
jet between these no distinction is, or (as I concdve) ever 
was made; but in respect to collaterals, who may take 
where there are no lineal descendants; there are severd 
precedents of judgments given since the statute, dlowing 
the half-blood to have but an hdf-share : but now these are 
upon the same footing with the whole blood, in respect to 

f 2 Black. Com. 517. • Terms de Ley. 
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what they are entitled to in the distribution of personal es- 
tate K Yet in respect to real estate, the whole blood is al* 
ways preferred, and the half-blood is no blood inheritable 
by descent, as we shall see in the ensuing chapter. AVhere 
a &ther leaves behind him one or more children, and his 
wi<low shall happen to be with child, the child in the mo- 
ther's womb will be reckoned among the children of the 
deceased ; and if the other children should proceed to a 
partition of the estate, it will be necessary to lay aside one 
share for the child that is to be born, and to name a curator 
to it, who may take care of its interest'. But this provision 
is rendered more effectual by the statute ; which, as we have 
seen ^^ requires that no distribution shall be made till after 
the expiration of one year from the intestate's death, witMn 
which time the child will be born. 

. As to the second suppo»tion, as that the intestate's chil- 
dren are all dead, whether they were two or three, or roore» 
each of them having left children, as it may be one of them 
two, another three, or more ; in this case, where there be 
only grandchildren, their fathers or mothers respectively 
having died in the lifetime of their grandfather, the grand- 
children take in their own right, and not by represent- 
ation of their father or mother deceased ; and the courts, 
where distributions are cognizable, will order an equal dk* 
tribution to be made K And thus it would be, if there were 
only great-grandchildren of the intestate, both his children 
and grandchildren having all died before him. 

As to the third supposition, as that some of the intestate^s 
children are living, and some dead, and those tliat are dead 
have left children ; in this case, the grandchildren take by 
representation, and not in their own right, and the issue of 
each deceased child stand in the place and stead of their 
deceased parent. As suppose the intestate to have had 
three children. A, B, and C, and one of these children to be 
dead, as it may be A, leaving three children; and another 



* 4 Burn's Eccles. Law, 357. * Page 84. 

^ 1 Strab. Dom. 624. ' 4 Burn's Eccles. Law, 347. 
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deady as it nuty be B, leaving two; then the distiribtttiea 
must be one-third to A's three childreo, and another third 
to B's two children^ and the remaining third to C, the 8iir« 
viving child. But if C had also died, and left no issae^ then 
A's and B*8 five children, being all in equal degree of kin* 
dred, would take in their own right, each of them an 
equal share, in like manner as is just before mentioned i^ider 
the second supposition. 

By this we may perceive in what manner the inte^ate*s 
penMMial estate is to be distributed, where he has left a wife 
and children, or representatives of children. But before we 
conclude this, and proceed to another part of the statute of 
4istribution4, it may be proper to observe, that if the in* 
testate leaves but one child, or the representative, that is» 
the lineal descendant of one child, such one child, or the 
representative of such, will be entitled to the same share in 
the distribution, as if there were more than one ; for where 
there is only one person that can take, the statute vests 
the right in that person^. And although by the statute, no 
distribution is to be made witliin a year ; yet the right of the 
distributive share vests immediately on the intestate's death. 
As where a person, intitled to a distributive share of an in* 
testate's estate, died within a year after the intestate, it was 
decreed that the share of the deceased person was an interest 
vested and transmissible to his executors or administrators; 
for in this sense the statute makes a will for the intestate, 
and it is as if a legacy was bequeathed payable a year hence, 
which would plainly be an interest vested presently ». 

By the statute 22 & 23 Car. 11. c. 10. sect. 6. In case 
there be no children, nor any legal representatives of them, 
then one moiety of the intestate's estate is to be allotted to 
the wife of the intestate ; and the residue to be distributed 
to every the next of kindred of the intestate, who are in 
equal degree, and those who legally represent them. 

By sect. 7. No representation is to be admitted amcmg col- 
laterals after brothers' and sisters' childreno. And in case 
there be no wife, then all the said estate is to be distributed 

« 2 P. WiU. 50. " S P. Win. 49. ® See this explained, post. 
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t« and amobgsl the ohUdren. And ii^caM th»e be no chM, 
then to the next of kindred in equal degree of or unto the 
inlestatey and their legal representatives, as. aforesaid. 

Hence we may perceive, that where the intestate leaves 
no child, or any legal representative oi a child, that is, lineal 
descendant, there the wife has a moiety, or one half of his 
personal estate ; and if there be no wife, then all the estate 
is to be distributed amongst the children ; md if there be 
no child, then asaongst the next of kindred in equal degree 
of or unto the intestate, Bot if there be a child or lapre- 
senlatmv ^^ ^i lineal descendant, then the next of kindled 
«ii be totally excluded. For if a person dies intestate, kmr^ 
m^ a descendant of ekher sex, or of whatsoever d^cee^ 
such descendant it to be preferred to all ascendants and col- 
laterals ; and hsr^ ^P^'^ ^® ^^f canon^ common^ and 
statute htwsp. So if thaee be dutdren, or representaliyes of 
children, and no wife, we must observe what has been before 
said respecting children that have been advanced^ bringing 
such advancement into hotchpot ; and then how the estate is 
to go to the inte^Ate's children, or if dead, to their r^re* 
sentatives ; as here distribution must be made of the whole 
personal estate, in the same manner as» where there is a wife, 
distribution must be made of two^thirds 4» 

Thus, having proceeded as far as relates to the intestate's 
widow and children, before we enter any farther into the 
statute ni distributions, we may take notice of the statute of 
1 Jac. II. c. 17. whereby it is enacted, that if after the death 
of a father, any of his children should die intestate, without 
wife or children, in the lifetime of the mother ; every brother 
and sister, and the representatives of them, shall have an 
equal share with her. Before this statute, if a child had died 
intestate, without a wife, child, or father, the mother would 
have been intitled to the whole personal estate i"; as the 
father surviving is at this day": and the reason of making 
this statute was, because the mother might marry and carry 

P 4 Bhtd's Eocles. Law, 348. >* 4 Burn's Ecdes. Law, 349* 

^ See page 90—93. • 2 P. Will. 48. 
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awi^ all to Miocber hnsbfliid^ Upon Mm ttatiite it has bacn 
determined, that where^ after the death of the fiuher» the ton 
died intestate without issoe ; but leaving a wtfe, a mother^ 
three brothers, a sister, and two nieces, the children of a 
deceased brother; that this is within the statute^ and that 
tfiemteiiate'swtfc shall have but one noiety; aadaate^he 
other mnHjy the intestate's brothers and si sle is» wmd the 
fwB nieces, shall come in for an equal share with themelhcr*. 
But if there be no brother or sister, or representative of bro- 
ther or sister, then it is out of the statute, and the mother 
shall have the whole, as she had before the making of it^. 
Hence it is obvious, that if a child dies without issue, then 
comes in the father ; if the father be dead, then comes in the 
mother, brothers, and sisters ; but, if there be no brother or 
sister, or representative ef a brother or sister, whieh must 
be a child or diildren (as has been determined upon the con- 
struction of the statutes of Car. 11. >, and it is the same in 
respect of this statute of Jac. II. 7) ; then the mother takes 
the whole, or the half where there is a wife, and the whole 
where there is no wife : as the father always doth if living, 
and that in exclusion of the intestate's brothers and sistov, 

and their children. A brother or sister of the half blood 

shall have an equal share with those of the whole blood'(6). 
And upon the construction of the statute of Car. 11. it has 
been determined that a posthumous brother or sister, or bro- 
ther or sister born after the father's death, shall share equally 
with the other brothers and sisters ^ But upon the con- 
struction of this statute of Jac. II. it was a question whether 

. < iSalk. 251. y StatUeyaxA Stanley, 1 Atk.458. 

"^ 2 P. WiU. 344. > Com. Dig. Administration (H). 

^ 4 Burn's Eccles. Law, 362. a Burnet and Man, 1 Ves. 156. 
' See pott. 

■ ■ ■■ ■ ■ — ■ ■■ ■ ■ ■'■■ ■■ ■ , ^ 

(6) In a late case, under a limitation by settlement ** to 
the next of kin of A. B. of her own blood and family, as if 
she had died sole and unmarried," it was held that the whole 
and the half blood took together, as under the statute of 
distributions. Cotton v. Scarancke, 1 Madd. 45. . 



9p THE DISPOSAL OF A PERSONS ESTATE, 

a posthumous sister was entitled to a share of her brother's 
personal estate equally with her mother? and after many 
arguments had thereon, lord chancellor Hardwicke decreed 
for the posthumous sister b. 

In respect to how distribution is to be made between the 
intestate's mother, brother, and sisters, we may observe that 
each of these share alike ; as where a man died intestate, 
and without issue, leaving a wife and several brothers and 
sisters, and his mother living, the wife, under the statute of 
Car. II., takes a moiety ; and a question arising upon the 
statute of Jac. II. how the other moiety should be distributed, 
whether the mother shbuld have the whole, or only a distri- 
butive share with the brothers and sisters ; a bill was brought, 
in order to have the opinion of the court. Upon a hearing, 
the lord chancellor Kmg was clearly of opinion, and decreed, 
that the mother should have no more than a share of the 
other moiety, with the brothers and sisters of the intestate ; 
for the intent of the statute was to put the mother (who be- 
fore stood Upon the same footing with the father) in the same 
state and condition with those collaterals ; so that whenever 
she is intitled, they shall have an equal share with her«. 
But where a man died intestate, leaving a wife and a mother 
living, and children of a brother deceased ; these children, 
as representatives of their father, bringing a bill to have one 
half of the moiety of the intestate's estate, the wife being 
entitled to the other moiety, and the mother (as they insisted) 
to have only an equal share with them : lord chancellor 
Hardwicke ordered the residue of the intestate's estate, 
after satisfaction of debts, to be divided into four equal 
parts ; two-fourth parts thereof to go to ^he widow, one- 
fourth to the mother, and one-fourth to the brother's child- 
ren <i« — If a brother or sister is living, and also children of 
a deceased brother or sister, such children will take per 
stirpes. 

Havmg proceeded thus far with the statute of 1 Jac. IL 

^ WaBU and Hodson, 4 Burn's ^ KeUvoay onA Keilway, Str.710. 
Eccles. Law, 365. ^ Stanley and Stanley^. 1 Atk. 458. 
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we may now return to that part of the statute of distribu- 
tions that relates to collaterals, and the intestate's next of 
kindred in equal degree, so proceed gradijuiUy from tlie. 
nearest to the most distant relations ; and here we may first 
take notice of what is said relative to collaterals, and then, 
of what is said relative to the intestate's next of kindred, in 
equal degree. As to collaterals the statute says, ** There is 
'< no representation admitted among collaterals after brothers' 
** and sisters' children." Upon these words of the statute, 
where the question was. Whether these words were intended 
of brothers and sisters to the intestate, or whether, when 
distribution falls out amongst brothers and sisters though re- 
mote relations to the intestate, representation should be ad- 
mitted amongst them? it was held, that representation should 
only be between the brothers and sisters to the intestate ^. 
And this representation amongst brothers and sisters does 
not extend to their grandchildren. For where the persons 
claiming distribution were a deceased brother's daughter, 
and the grandchildren of another deceased brother ; it was 
held that the deceased brother's daughter only was intitled ; 
and that a deceased brother's or sister's grandchildren should 
not come in with a deceased brother's or sister's children f. 
And as to representation among other relations ; where a 
man died without wife or child, brother or sister, and his 
next of kin were an uncle by his mother's side, and a de- 
ceased aunt's child ; upon a demurrer, the court of chancery 
allowed the uncle to have the whole, and tlie deceased aunt's 
child nothing 9 ; and though this may seem hard, yet, as the 
lord chancellor said in this case, so is the law. 

As to the part of the statute where it is said, ** The next 
<< of kindred in equal degree of or unto the intestate, and their 
** legal representatives; " by what has been just mentioned it 
may be perceived that these words, " their legal represen- 
<< tattves," are wholly confined to the intestate's brothers 



* ICim atid Harding, 2 Vem. 233. < Bawyer and LUtlewood, 1 P. 

' J^ and Pett, I P. Wai. 25. Will. 594. 
1 Salk. 250. 

H 
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and sisters, and that no representation is admitted among 
collaterals afler brothers' and sisters' children ; by which the 
number of persons intitled are less than thej otherwise 
would be. — We may now consider, who are those next of 
kindred in equal degree of or unto the intestate^ that may 
be intitled to his estate ? and here we may observe, that 
Itindred are distinguished either by the right line or by the 
collateral. The right line is of parents and children, com- 
puting by ascendants and descendants ; the collateral line is 
betweenbrothers and sisters, and the rest of the kindred, among 
themselves. Those of the right line are reckoned upwards as pa- 
rents or downwards as children; those of the collateral line are 
reckoned ex transverso, or sideways, as brothers and sisters, 
uncles, and aunts, and such as are bom from them ''. Amongst 
those there are different degrees of kindred which are differ- 
ently reckoned by the civil and canon laws, yet in the ascend- 
ing and descending lines^ the degrees are the same by both' 
laiws ; but in the collateral line they differ ^ And for the dis- 
tribution of pergonal estate, those degrees of kindred are' 
reckoned according to the computation of the civil law; and 
not of the canon law, which the law of England adopts in 
the descent of real estate ^. In the descending line, the son 
is in the first degree, the grandson in the second, and the 
great grandson in the third. In the ascending line, the* 
father is in the first degree, the grandfather in the second, 
and the great grandfather in the third. In the collateral 
line, as reckoned according to the computation of the civil 
law, we ascend first to the father, which is one degree ; 
fVom him to the common ancestor, the grandfather, which 
is the second degree ; from the grandfather we descend to 
the uncle, which is the third degree ; and from the uncle to 
the cousin-german, or uncle's child, which is the fourth de. 
gree. So again we ascend to the father, which is one 
degree ; from the father we descend to the brother, which 
is the second degree ; from the brother to the nephew, which 



' AyliSTd's Parergon. 327. ^ 2 Bhick. Com. 504, 

4 Bum's £ocles« Law, 343. 
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IS the third degree ; and from the nephew to the son of the 
nephew, which is the fourth degree '. 

How some of those degrees of kindred will be entitled to 
the intestate's personal estate, will be seen by the following 
adjudged cases ; which, after being related, some observ- 
ations will be made concerning the persons who will be in- 
titled to such personal estate, pursuant to the statutes of 
2^ & 23 Car. II. and 1 Jac. II. and thereby we may have a 
brief and comprehensive view of them. 

In many cases where it hath happened, that the next of 
kindred to the intestate were a grandfather and a bk-other; 
suits have been commenced to determine their right ; but 
now this point seems to be fully determined, in consequence 
of three determinations, the first of which w^s in the case of 
I^ool and WUshaxv, T. 1708. The second in the case of 
Norhury and Vkarsy before Fortescue, Master of the Rolls, 
M. 1749; and the third was delivered by Lord Chancellor 
Hardwicke, in the case o£ E'oelyn and Evelyn^ H. 1754, and 
determined in favour of the brother, in exclusion of the 
grandfather. In delivering the determination of the court 
in this case, by Lord Chancellor Hardwicke : This case is 
between the grandfather and brother of the deceased. It 
is insisted on behalf of the grandfather, that he is in equal 
degree of consanguinity with the brother of the deceased, 
and intitled to an equal share of his estate, under the sta- 
tute of distributions. The statute says, that the ordinary 
(in case there shall be no wife, children, or children's 
children) shall make a just and equal distribution among the 
next of kindred to the dead person, in equal degree, or le- 
gally representing their stocks, pro suo cuiquejure, ''accord- 
<< ing to the laws in such cases, and the rules and limitations 
" hereafter set down." Which limitation is only a particular 
specification, and in .what cases representation shall be al- 
lowed ; and there is nothing more expressed in the statute 
than that the estate shall be distributed equally to every 

' 4 Burn's Ecckt. Law, S48. 
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the next of kin to the intestate^ who are in equal degree.-^ 
This point has been already twice determined in courts of 
equity. First in the case of Pool and Wilshaw, and after- 
wards in the case of Norhury and Vicars* But it has been 
insisted on for the grandfather that both these decrees are 
erroneous. Notwithstanding I shall adhere to the deter- 
mination of the case of Pool and Wilshatv, I have seen the 
Xord Chief Baron Ward's and Mr. Baron Price's reports of 
'this case; and also that of Mr. Dodd (afterwards Chief Baron • 
The last of which, though but short, is the clearest of the 
three. It was a bill brought by the grandmother, for a share 
of her grandson's estate, equally with his brother. And it was . 
insisted on for her, that she was in equal degree of consan- 
guinity, and equally intitled ; bat the reporter says, ^* All the 
<* court contrary, and there has been no such usage since 
<< the making of the statute." And I know of none since ; 
though it is eighty-three years since that statute was made. 
The subsequent decree at the rolls was conformable to 
this ; and therefore I shall not attempt to overthrow these 
determinations. And after a full discussion of the subject, 
the Lord Chancellor concludes, by saying, that since not 
only the reasons are on this side the question, but the deter- 
minations have been that way, and to overthrow.them would 
tend to introduce inconveniences, as it might disturb distribu- 
tions already made, which is an argument of the greatest 
weight in the law, I shall determine this point in favour of 
the brother, to the exclusion of the grandfather "• 

Where the intestate leaves a grandmother and an aunt, 
the grandmother will be intitled in exclusion of the aunt ; 
and as to thi^Lord Chief Justice Holt said, that as by the 
common law father and mother were nearer than brother and 
sister, so grandfather and grandmother are nearer than unde 
and aunt. ^And the grandmother is the root of the kindred, 
whereas the aunt is only a branch".' So in a cause in the 

» 4 Burn's Eccles. Law, 351. The " Blackborougk and Davis, 1 Salk. 

case of Eveli/n v. Evdi/n is now re- 38. 351. 12 Mod. 623. 1 P. Will, 

ported by Mr. Ambler in his re- 51. 
ports of 1790. 
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court of chadcerjy it was clearly agreed, that if one dies in- 
testate, leaving a grandmother and uncles and aunts, the 
grandmother is intitled to the personal estate, in exclusion 
of the uncles and aunts o.— Where the next of kindred to the 
intestate were a grandfather by the father's side, and a grand- 
mother by the mother's, it was decreed, that they shall take in 
equal moieties, as being in equal degree ; for though the 
grandfather by the father's side may in some respects be more 
worthy of blood, yet in this respect dignity of blood is not 
material ^ ; though it is in respect of the descent of lands, 
as we shall see in the ensuing chapter. — ^Where the intestate 
left two aunts, and a nephew, and a niece, children of a de- 
ceased brother. Lord Chancellor Hardwicke ordered the sur- 
plus to be divided into four parts equally amongst them, tkey 
being all in equal degree 4, and therefore the children do not 
take by representation, but in their own right ; but if the father 
of the nieces had been living, be would have taken the whole. 
Here, as was proposed, we may observe, who those per- 
sons are that will be entitled to the intestate's personal es- 
tate, pursuant to the statutes of the 22 & 23 Car. II. and 
1 Jac. II. As in the first instance, where a man dies leaving a 
wife and children; the wife has a third, the children and 
the representatives of deceased children the other two- 
thirds. 2. If there be no wife, the children, and repre- 
sentatives of deceased children, have the whole; and 
that in exclusion of all ascendants and collaterals whatever. 
3. In case there be no child or representative of any child, 
that is lineal descendant ; then the wife has always one half, 
whoever has the other half. 4. If there be no wife nor lineal 
descendant, then the intestate's father, if living, has the 
whole. 5* If the father be dead, then the intestate's mo- 
ther, brothers and sisters, and the children of the deceased 
brothers and sisters (if any), have the whole. 6. If there be 
no brother or sister of the intestate, or child of a brother or 

Woodroffe and Wickwwrth^ Free *> Dvrand andPreshmod, 1 AUc 
Cha. 527. 455. 

P 1 P, Will. 53. 
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sister, then the mother has the whole. 7. Where the 
deceased leaveth neither wife nor child, nor representative 
of such child, nor father, nor mother ; but leaves brothers 
^nd sisters, and children of odier brothers and sisters de- 
ceased ; the brothers and sisters, and the children of thebro*- 
(th^rs apd sisters » deceased, have the whole, and the children 
.of the brothers and sisters deceased take per stirpes^ and not 
.per capita; for the children of the deceased, being not equal 
in degree with their uncles and auQts, do take in this case, 
not in their own rights, but by way of representation of 
their parents deceased. As if there had been three bro- 
thers of the deceaseds A^ B, and C ; and A had died» leaving 
three, children, and B leaving two ; the distribution must be 
one-third to A's three children, another third to Bts two 
children, and the remaining third to C the surviving brother. 
But if the three brothers had all been living, then the intes- 
tate's estate must have been' divided into three equal por- 
lions, and distributed per capitay one to each, as has been 
J9aid concerning the intestate's children and grandchildren. 
Where .all the brothers and sisters of the intestate are dead, 
fSOB^ie having left children, as it may be, some a greater, 
others a less number ; those children of the brothers and 
Sfisters. deceased, take per capita each an equal share, a$ 
has been observed before respecting the intestate's grand^ 
children. 9* If a person die intestate, leaving neither wife 
nor child, nor representative of such child, nor father 
nor mother, nor brother nor sister, but hath a grandfather 
or grandmother living ; then die. grandfather or grand- 
mother has the whole personal estate, in exclusion of the 
intestate's uncles and aunts ; and if there be a grandfather 
on the father's side, and a grandmother on the mother's side^ 
the whole is divided between them ; and so it is if there be ^ 
grandmother on the father's side, and a grandfather on the 
mother's side. 10. If a person die intestate, leaving neither 
wife nor child, nor representative^ of such child, nor father 
nor mother, nor brother nor sister, nor grandfather nor 
grandmother, but leaving uncles and aunts, and brothers' or 
sisters' children ; those uncles and aunts, whether on the 
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&ther'8 ride or mother's, will share the intestate's whole 
personal estate, together with his brothers' and sisters' 
children. 

If a person die intestate, leaving none of those relations, 
the general rule by the statute of distributions is, that his 
personal estate shall go to his next of kindred in e^ual 
degree ; and those may be the children of his uncles or 
aunts, and his brothers' or sisters' grandchildren, all of whom, 
being in the fourth degree, will share equally alike ; and 
if there is but one person that can take, as being the 
only person who is the nearest of kin, the statute vests 
the whole in that pmon. -—For further discovering the 
degrees of kindred, when none of those that have been 
mentioned are to be found, we may observe the following 
table, which is laid down comformable to what has been 
before mentioned respecting the mode in which the dif- 
ferent degrees of kmdred are to be reckoned. We may 
likewise observe, that where there are relations, both by tlie 
father's side and mother's, in equal degree of kindred, 
they shall share equally alike ; for here there is no dif- 
ference (though there is in respect of real estate, as will 
be seen in the ensuing chapter), whether the relations be 
by the father's side or by the mother's : but those who are 
nearest of kin will be preferred, be it by either ride'; 
and the half-blood - will be equally intitled with those of 
the whole blood. 

' I P. VTiU. 53. 
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If the intestate have no kindred, his real estate, which 
will be the subject of our ensuing chapter, will escheat to 
the king, or to the lord of the manor, or other person en- 
titled thereto, by virtue of any grant from the crown ; for 
where no person can claim any property, there the king 
shall be entitled by his prerogative. As to personal estate^ 
concerning which we have been treating ; where a bastard 
who has no kindred, being as the law terms him, nulliusjilius, 
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that isy the son of no one^ or as he is sometimes tenued, 
JUiiu poptdiy that is, the son of the people, (or any one else 
that has no kindred,) dies intestate, and without wife or 
child, it hath formerly been held, that the ordinary might 
seize his goods, and dispose of them in pios usus^ or in pious 
uses. But the usual course now is, for some one to procure 
letters patent or other authority from the king; and then 
the ordinary of course grants administration to such appointee 
*of the crown* (7). 

Hence it may be perceived, that a bastard is utterly in- 
capable of taking any real estate by descent, and that he 
cannot be heir to any one ; neither can he be entitled to any 
share in the distribution of an intestate's personal estate ; 
wh^i bom he is capable of taking by devise, and the lawful 
issue of a bastard is capable of inheriting or taking by descent 
or otherwise such estate as the parent might die possessed 
of, but no person except his wife or lawful issue can claim 
any part of his estate as kindred ; for he can have no colla- 
teral kindred. Bastards are children bom out of wed- 
lock, or before matrimony ; but if a child be begotten while 
the parents are single, who afterwards marry, and thereby 
the child is bom in lawful wedlock, he is no bastard ^ And 
children bom so long afler the death of the husband, that by 
the usual course of gestation, they could not be begotten 
by him, are bastards. But this being a matter of some un- 
certainty, the law is not exact as to a few days « (8). So 

* 2 Black. Com. 505. Doug. ^ Co. Litt. 244. 
Rep. 542. 2d edit. ** Cro. Jac. 541. 

(7) Where a person of legitimate birth dies intestate 
without next of kin, and leaves no widow, or a bastard 
dies intestate without issue .and not leaving a widow, the 
king, as tdtimus hareSf becommg entitled to what would 
otherwise have gone to the next of kin, will, in either case> 
take the whole of the intestate's personal estate, subject to 
his debts. Megit v. Johnson, Dougl. 54-8. Rex v. Bank of 
England, Ibid. 526. 4 Burn's Eccl. Law, 474. 

(8) In Alsop V. Stac^, Palm. 9. a child bora 40 weeks and 
ten days ailer the husband's death was held legitimate, upon 
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children born during wedlock may in some circumstances 
be bastards : as in case the husband be out of the kingdom 
of England (or, as it is commonly phrased, without the four 
seas) for above nine months, so tliat access to his wife catf- 
not be presume, her issue, during that period, will be bas- 
tards ▼( 9). But generally during the coverture access of 
the husband is presumed, unless the contrary be proved ^. 

y Co. Litt. 244. '^ S P. WilL 376. Str». 925. " 



the principle that courts are always in favour of legi- 
timacy. 

(9) The doctrine that unless the husband was out of the 
kingdom during the whole time of gestation, access must 
be presumed, and the child must be deemed legitim^e, being 
upon examination found unsatisfactory, has been long ex- 
ploded ; and it is now holden that non-access (that is, the 
non-existence of sexual intercourse) may bfe proved to bas^ 
tardize the issue, although it should appear that the husband 
was within the kingdom during the whole period of gestae 
tion. Pendrell v. Pendrell, Stra* 905. Rex v. BedaU^ 
Ibid. 1076. Goodright v. Satd, 4 T. R. 356. The general 
principle to be deduced from the authorities on this subject, 
as it was laid down and confirmed by the case of The King 
y. Luffe, 8 East, 193. appears to be this, that where there are 
circumstances which shew an impossibility that the husband 
could be the father, whether arising from his being under 
the age of puberty, or from his labouring under disability 
occasioned by natural infirmity, or from the length of time 
elapsed since his death, or from his continued absence, or 
from the birth of a cbOd very shortly after he had access^ 
the presumption in favour of legitimacy is at an end, and the 
child will be deemed illegitimate. And this point has been 
fldnce established by the opinion of the judges in the case of 
the Banbury claim of peerage, in which it was held, that 
where the husband and wife are not proved to be impotent, 
and have had opportunity of access to each other during the 
period in which a child could be b^otten and bom in the 
edurse of nature, the presumption of legitimacy, arising 
from the birth of the child durmg wedlock, may be rebutted 
by circumstances inducing a contrary presumption, and th& 
fact of non-iccess, or of non-generating access, as i4^ell as 
the fact of impotency, may alWys be lawfully proved by 
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In case of a divorce in the spiritual* court a vincnUo matri- 
fnoniiy or from the band of matrimony, all the issue born 
during the coverture are bastards, for such an absolute an- 
nulling of ihe marriage can only take place where some 
cause is shewn, which made the marriage unlawful from the 
beginning (10). 

Besides what has been mentioned concerning bastards, 
it should be obseri^d, that it must be consangainity or re- 
lationship by blood, and not affinity, or relationship by mar- 
Tiage, whereby persons may be entitled as kindred to an 
intestate's estate ; for as to such as have married with any 
of the intestate's family or relations who have died before 
him, no advantage can accrue to them by such marriage; 
for example, suppose A was to die intestate, and the Only 
issue he ever had were a son and a daughter, both of whom 
had married, and died before him, leaving a wife and 
husband, who survived him ; neither this wife nor husband 
would have any part of A's real or personal estate, but his 
wife (if such were living,) would have the whole; but if 
none of them were 11 Wng, the whole personal estate would 
go to his next of kindred in such manner as has been shewn, 
and the real estate to such as are described in the ensuing 
chapter. And if A had died intestate witliout wife or 
child, and his only kindred had been a brother and sister, 
both of whom had married and died before him, leaving 



means of such legal evidence, as is strictly admissible in 
every other case where a physical fkct is to be proved. 
Sel<v. N. P. (5th ed.) 731. See also Head v. Hedd^ 
1 Simons and Stuart, 150.^ 

(10) And after a divorce a mensd et thoro, it is the intend- 
ment of law, that the parties did not cohabit in disobedience 
to the sentence of the Ecclesiastical Court, and therefore 
children subsequently bom are prima fide bastards ; yet if 
actual access, though contrary to such sentence, should be 
expressly proved, the former presumption is destroyed, and 
the issue are accounted legitimate ; for the relatibn of hus- 
band ^md wife is not dissolved. See 1 Woodd. Lect. S92. 
Pttrkh ^ ^. George y% St* Murgf^ret, 1 Salk. 128. 
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a wife and husband, who had survived him; neither this 
wife nor husband would be entitled to any part of A's estate; 
but in this case he would die without kindred, and his real 
estate would escheat to the king, or lord of the manor, or 
any other person who might be entitled thereto by virtue of 
any grant from the crown, and his personal estate would 
vest in the king, as we have lately hinted; and thus it 
would be in respect to the husband of A's mother, and the 
husband or wife of any one that were his next of kin, and 
had married and died before him. But in case his son or 
daughter, brother, sister, or mother, or any other who 
were his next of kin, had survived him, and died in ever so 
short a time after, then the husband or wife of him, or she 
that had survived him, might be entitled ; that is, the husband 
in right of the wife, and the wife in respect of her husband ; 
but neiUier of them as being of kin to A. The right of the 
distributive share vests immediately on th^e intestate's death. 
Although by the statute no distribution is to be made 
within a year ; yet the share of the deceased person is an 
interest vested and transmissible to his executors or admi-^ 
nistrators. 



CHAPTER IV. 

OF THE DESCENT OF REAL ESTATES, OR ESTATES OF IN- 
HERITANCE. — HOW THE LAW DISPOSES THEREOF TO THE 
HEIR; THE HUSBAND OF A DECEASED WIFE, AND THE 
WIFE OF A DECEASED HUSBAND. 

SECTION I. 

Hoto the Laio disposes of the Inheritance to the Heir* 

All freehold estates are called real estates, and may be of 
inheritance, or not of inheritance. The principal freehold 
estates of inheritance are fee-simple and fee-tail. There are 
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bIso estates of infaeritancey which descend according to the 
custom of gavelkind, borough-english, and the customs of 
manors, yet do not all come under the legal description of 
freehold ; with those latter, as well as the former, an 
administrator, as such, has no concern, except it be with 
the estate held pur auter vie. To avoid confusion, those 
latter estates will be defined towards the end of this 
chapter. — Fee-simple is where a man hath lands, tenements, 
or hereditaments, (the latter of which comprehend not only 
all kinds of grounds, as arable or ploughed ground, meadows^ 
pastures, woods, moors, marshes, and all kinds of houses, 
edifices, or buildings, which are called corporeal heredi- 
taments, but also advowsons or rights of presentation 
to churches, commons, wap, offices, dignities, pensions, 
annuities, and rents, which are called incorporeal heredita* 
ments); to hold to him and his heirs for ever, generally, 
absolutely, and simply, without any particular heirs being 
mentioned, but that being referred to his own pleasure, or 
the disposition of the law, in case he makes no disposition 
thereof himself, as he may to whom he thinks fit. And 
hence we may perceive, that this estate may consist both of 
corporeal and incorporeal hereditaments, or either. But no 
person can be properly such an ancestor, as that an in- 
heritance in lands or tenements can be derived from him, 
unless he hath had actual seisin of such lands, either by 
his own entry, or by the possession of his own or his an- 
cestor's lessee for years, or by receiving rent from a lessee 
of the freehold ; or unless he hath had what is equivident to 
corporeal seisin in hereditaments that are incorporeal ; such 
as the receipt of rent, a presentation to the church in case 
of an advowson, and the like*. And therefore all the cases 
which will be hereafter mentioned (respecting descent to the 
heir), are upon the supposition that the deceased was the 
last person actually seised of the inheritance. For the law 
requires this notoriety of possession, as evidence that the 

• 2 Black. Com. 209. 
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ancestor had that property -in himself which is to be trans<> 
niitted to his heir K 

Descent or hereditary successiony is a title whereby a 
man, on the death of his ancestor, acquires his estate by 
right of representation, as his heir at law. An heir, there- 
forBf is he upon whom the law casts the estate immediately 
on the death of the ancestoc: and an estate 'so descending to. 
the heir, is in law called the inheritance. The doctrine of < 
d69cents, or law- of inheritances in fee-simple, is a point of 
the highest importance^ and the principal object, of the laws 
of real property in England. All the rules relating to purr 
chases, whereby the legal course of descent is broken and 
altered, perpetually refer to this settled law .of inheritance, , 
as a latent, or first principle universally .known, and upon, 
which their subsequent limitations are to work. Thus a gift., 
in tail, or to a man and the heirs of. his body, is a limitation 
that cannot be perfectly understood without a preyiouni . 
knowledge of the law of descents in fee-simple. It may be 
perceived, that this is an estate confined in its descent to 
such heirs only of the donee as* have sprung, or shall spring 
from his body ; but who those heirs are, whether all his 
children both male and female, or the male only, and 
(among the males) whether the eldest, youngest, or other 
son alone, or all the sobs together, shall be his heir : this is . 
a point, that we must result back to the standing law of 
descents in fee-simple, to be informed of «. — Concerning fee- 
tail, more will be said in the two subsequent sections. — In 
order to obtain a right conception of the law of descents in 
fee-simple, which will now be treated on done, it will be ne- 
cessary to observe the following rules : — 

The first, rule is, that Inl^ritances shall lineally descend to 
the issue of the person last actually seised, ininfinitumy or 
for ever; but shall never lineally ascend. When therefore a 
person dies so seised, the inheritance first goes to his issue:, 
as. if there be Ar B, andC, grandfather, father and son, and 

b 2 Black. Com. 209. « Ibid,20U 
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^ the father p^rcha8e8 land and dies; his son€ shall succeed 
him as heir^ and not A the grandfather ; to whom the land 
shall never ascend, but shall rather escheat to the lord <i. 

The second rule is, that the male issue shall be admitted 
before the female. Thus, sons shall be admitted before 
daughters* As, if A hath two sons, C and D, and two. 
dau^ters, E and F, and dies ; first C, and (in case of his 
death without issue) then D, shall be admitted to the suc- 
cessipn in preference to both the daughters ^ 

The third rule is^ that where there are two or more males 
in equal degree, the eldest only shall inherit; but the females 
all together. As, if a man hath two sons, A and B, and 
two daughters, C and D, and dies ; A his eldest son shall 
a)one succeed to his estate, in exclusion of B the second 
son an4 hoth the daughters ; but if both the sons die withoi^t 
issue before the father, the daughters, C and D, shall both , 
inherit the estate as co-parceners ^ 
. The fourth rule is, that the lineal descenduits, m infinttutn, . 
of any person deceased, shall represent their ancestor; that . 
is, shall stand in the same place as the person himself would 
have done had he been living. Thus Uie child, grandchild, 
or great-grandchild, (either male or female) of the eldest 
spn, succeeds before the younger son, and so in infinitum s. 
And these representatives shall take neither more nor less, 
but just so much as their principals would have done. As, 
if there be two sisters, A and B, and A dies leaving six 
daughters, and then J. S., the father of the two sisters dies 
without other issue, these six daughters shall take among 
tbf m exactly the same as their mother A would have done, 
had she been living ; that is, a moiety, or one half of the 
lands of J. S. in coparcenary : so that upon partition made, 
if the land be divided into twelve parts, B, the surviving 
si^ter^ shall have six thereof, and her six nieces the daughters 
of A one apiece !>• 

<> Littleton, sect 3. ■ Hale,.396, 237, 2 Black. Com. 

« Hale*s History of the Common 216. 

Low, 235. 2 Black. Com. 213. *" 2 Black. Com. 217. 
-^ Rale, 238. S Black. Com. 217. 
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This taking by representation is called succession in 
stirpesy according to the roots; since all the branches inherit 
the same share that their root, whom they represent, would 
have done. For example, suppose the next heirs of Titius 
be six nieces, three by one sister, two by another, and one 
by a third ; his inheritance by the law of England will be 
divided into three parts, and distributed per stirpes, thus ; 
one-third to the three children who represent one sister, 
another third to the two who represent the second, and the 
remaining third to the one child, who is the sole repre- 
sentative of her mother K This mode of representation is a 
necessary consequence of the double preference given by 
our law, first to the male issue, and next to the first born 
among the males K The issue of the eldest son excludes all 
other pretenders, as the son himself (if living) would have 
done ; but the issue of two daughters divide the inheritance 
between them, provided their mothers, if living, would have 
done the same^ Among these several issues, or repre- 
sentatives of the respective roots, the same preference to 
males, and the same right of primogeniture, or first birdi, 
obtain, as would have obtained at first, among the roots 
themselves, the sons or daughters of the deceased. As, if a 
man hath two sons, A and B, and A dies, leaving two 
sons, and then the grandfather dies ; now the eldest son of 
A shall succeed to the whole of his grandfather's estate: 
and if A had left only two daughters, they should have 
succeeded also to equal moieties, or halves of the whole, in 
exclttsioh of B and his issue. But if a man hath only three 
daughters, C, D, and£; and C dies leaving two sons, D 
leaving two daughters, and £ leaving a daughter and son, 
who is younger than his sister : here, when the grandfather 
dies, the eldest son of C shall succeed to one-third, in ex- 
clusion of the younger ; the two daughters of D to another 
third in partnership ; and the son of E to the remaining 
thirds in exclusion of his eldest sister. And the same right 

i 2 Black. Com. 217. » Hale, H. C. L. 237, 288. 

* Ibid, 218. 2 Black. Com. 218. 
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# 

of represeatation^ guided and restrained by the same rules 
of descent, prevails downward in infiniium "• 

The fifth rule is, that on failure of lineal descendants, or 
issue of the person last seised, the inheritance shall descend 
to the blood of the first purchasor, subject to the three pre- 
ceding rules. Thus, if G. S. purchases land, and it 
descends to J. his son, and J* dies seised thereof without 
issue, whoever succeeds to this inheritance must be of the 
blood of G. S« the first purchaser of this family i' (1 1). The 
first purchaser is he who first acquired the estate to his 
family, whether the same was transferred to him by sale, or 
by gift, or by any other method except only that of 
descent 0. This is the principle upon which the law of 
collateral inheritances depends ; that upon fitilure of issue 
in the last proprietor, the estate shall descend to the blood 
of the first purchaser p ; or, that it shall result back to the 
heirs of the body of that ancestor, firom whom it either 
really has, or is supposed by fiction of law to have originally 

>n 2 Black. 218, 219. ^ Hale, H. C. L. 242, 243. 2 

" Hale, 217. 219. 2 Black. 220. Black. Com. 223. 
o 2 Black. 220. 



(11) It is not always necessary that he who inherits 
should be heur to the first purchaser. It is sufficient if he be 
of his blood, and heir to him who was last seised. For 
instance, the father purchases lands which descend to tlie 
son, who dies without issue : they shall never descend to the 
heir of the part of the son's mother. But if the son's grand- 
mother has a brother, and the son's great-grandmother has 
a brother, and there are no other kindred, they shall 
descend to his grandmother's brother. And yet if the 
father had died without issue, his grandmother's brother 
would have been preferred before his mother's brother ; be- 
cause the former was heir of the part of his father, though a 
female, and the latter was only heir of the part of his 
mother. But where the son is once seised, and dies with- 
out issue, his grandmother's brother is to him heir of the 
|iart of his father, and being nearer than his great-grand- 
mother's brother, is preferred in the descent. See 2 Hal. 
H.C.L. 122. 
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descended.' As if A dies without issue, his estate shrii 
descend to C his brother, who is lineally descended from D, 
his next immediate ancestor or father. On failure of 
brethren or sisters, and their issue, it shall descend to the 
uncle of A, the lineal descendant of his grandfather, and so 
on in infinitum^. 

Here we must observe, that the lineal ancestors, though 
{according to the first rule) incapable themselves of succeed- 
ing to the estate, because it is supposed to have already 
passed them, are yet the common stocks from which the 
next successor must spring. And therefore the father, or 
other lineal ancestor, is himself said to be the heir, though 
long since dead, as being represented by the persons of his 
hmae ; who are held to succeed not in their own rightsr, as 
brethren, uncles, &c, but in right of representation, as the 
offspring of the father, grandfather, drc. of the deceased. 
But though the common ancestor be thus the root of in- 
heritance, yet with us it is not necessary to name him in 
making out the pedigree or descent. For the descent 
between two brothers is held to be an immediate descent ; 
and therefore title may be made by one brother or his repre« 
sentatives to or through another, without mentioning their 
common father. If G. hath two sons, J. and F., F. may claim 
as heir to J., without naming their father G., and so the son 
of F. may claim as cousin and heir to Mi the son of J., with* 
out naming the grandfather, mz, as son of F., who was the 
brother of J., who was the father of M. But though the 
common ancestors are not named in deducing the pedigree, 
yet the law still respects them as the fountains of inheritable 
blood; and therefore, in order to ascertain the collateral^ 
heir of J., it is in the first place necessary to recur to his 
ancestors in the first degree, and if they have left any other 
issue besides J., that issue will be his heir. On default of 
such we must ascend one step higher to the ancestors in the 
second degree, and then to those in the third and fourth, 
and so upward in infinitum, till some ancestor be found, who 

4 2 Black. 225. 
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have other Luue descendiQg from them beudeg the de- 
oeasedy in a parallel or collateral line. From these ancestors 
the heir of J« must derive his descent; and in such de- 
rivation the same rules must be observed with regard to sex» 
primogeniture, and representation! that have befoe^ be^ 
laid down with regard to lineal descent ftom the person of 
the last proprietor '• 

Here again we imist observe, ia respect to collateral 
inhetitaiiees, that the heir need not be the nearest kinsman 
d»8olutely» but ooiy «»6 modoi that is, he must be th^ 
iiei«est kinsman of the whole blood ; for if there be a much 
nearer kinsman of the half blood, a distant kinsman of the 
whole blood shall be admitted, and the other entirely 
eKclttded >• 

A kkisman of the whole blood is he that is derived, not 
only &om the same ancestor, but from the same couple of 
ancestors. As if the blood pf J* S. was composed of those 
of G. S* his &ther, and L. B. his mother, therefore his 
brother F«, being descended from both the same parents, 
hath entirely the same blood with J. S., or he is his bro* 
ther of the whole blood. But if after the death of G. S^ 
L. B» the mother marries a second husband L. G., and hath 
issue by him, the blood of this issue, being compounded of 
the blood of L. B. (it is true) on the one part, but that of 
L. G« instead of G* S« on the other part, it hath therefore only 
half the same ingredients with that of J. S. : so that he is only 
his brother of the half-blood, and for that reason they shall 
never inherit to each other. So also, if the father ha^ two sons^ 
A and B, by different venters or wives ; now these two bre-^ 
thien are not brethren of the whole blood, and therefore shall 
never inherit to each other, but the estate shall rather escheat 
to the lord*. Nay, even if the father dies, and his lands de* 
scend to his eldest son A, who enters thereon, and dies seised 
adthout issue, still B shall not be heir to this estate, because 
he is only of the half blood to A the person last seised; but, 

' 2 Black. Com. 226. * Ibid. 

« Ibid, 227. 

I 2 
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had A died without entry, then B might have iaherited ; not 
as heir to A, his half-brother, but as heir to their common 
father, who was the person last actually seised «• 

In collateral inheritances, the male stocks shall be preferred 
to the female (that is, kindred derived from the blood of the 
male ancestors shall be admitted before those from the blood 
of the female ''), unless where the lands have, in fact, descended 
from a female ^. Thus the relations on the father's side are 
admitted in infinitunty before those on the mother's side are 
admitted at all ; and the relations of the father's father, before 
those of the father's mother, and so on '. Yet whenever the 
lands have notoriously descended to a man from his mother's 
side, this rule is totaHy reversed, and no relation of his by his 
father's side, as such, can ever be admitted to them ; because 
he cannot possibly be of the blood of the first purchaser* And 
so, e conversOi if the lands descended from tJie father's side, 
no relation of the mother, as such, shall ever inherit. So also 
if they in fact descended to J. S. from his father's mother C. 
K. ; here not only the blood of L. B. his mother, but also of 
G. 8. his fatlier's father, is perpetually excluded. And, in 
like manner, if they be known to have descended from F. H. 
the mother of C. K., the line not only of L.B. and of G. S., but 
also of L. K. the father of C. is excluded i^. Whereas when 
the side from which they descended is forgotten, or never 
known (as in the case 6f an estate newly purchased to be 
holden utjetuium antiquum, or as a feud of indefinite antiquity; 
as all the estates held in fee-simple throughout the kingdom 
are held^), the right of inheritance runs up all the father's 
side, with a preference to the male stocks in every instance; 
and if it finds no heirs there, it then, and then only, resorts 
to the mother's side, leaving no place untried, in order to 
find heirs that may, by possibility, be derived from the origi- 
nal purchasor. The greatest probability of finding such was 
among those descended from the male ancestors ; but upon 

" Hale, H. C. L. 238. 2 Black. y 2 Black. 234. 

227. * Hale, 242. 2 Black, 254. 

"" Hale, H. C. L. 241. 2 Black. • 2 Black. 236. 

Com. 234. b im. 222. 
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Mtwre of issue therci they may possibly be found among 
those derived from the females «. 

FVmn what has been here said, the reader may form an 
idea of the law of descents in fee-simple ; and for a more full 
and perspicuous view thereof, we shall refer to the learned 
authors here cited, especially to the commentaries of judge 
Blackstone; where it need not be said this subject is amply 
treated on, as it is well known, by the book being in the 
hands of most of the profession of the law, as well as of many 
of the nobility and gentry throughout the kingdom ; on which 
account, and for its repute and authenticity, it has hitherto 
been frequently cited instead of other authors. 

As to the heir, he is much favoured by die law; as not 
being liable to pay any simple contract debts due from the 
deceased, not even if the estate was purchased with the 
money for which the simple contract debts are due *^ (12). 
And in case the estate is mortgaged, if the deceased have left 
enough personal estate to dbcharge all his debts, the real 
estate must be redeemed for the benefit of the heir. But 
where the deceased has not left a sufficiency of personal 
estate to discharge all his debts, the real estate will be liable 
to answer those due by bonds and special contracts, whereby 
he hath bound himself and his heirs ; and this estate de- 
scending from the deceased ancestor, who hath thus bound 
himself and heirs, will be real assets, or assets by descent, 
mentioned in a former chapter ^. And where the real estate 
is given to any person. By the statute of the 3 W. &M. c. 14. 
it is enacted, tibat all wills and testaments, limitations, dis- 
positions, or appointments, of or concerning any manors, mes- 
suages, lands, tenements, or hereditaments; or of any rent, 
profit, term, or charge out of the same, whereof any person 
at the time of his decease shall be seised in fee-simple, in pos- 

«' 2 Blad^. 236. when liable to answer debts or lega- 

<i S Black. Com. 430. cies, will be treated on in a subse- 

* Page 55* — Assets by descent, quent part of our work. 



(12) See ante, p. 55. n, 17. 
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session, reversion, of remainder, or hath power to dispose of 
the same by his last will and testament ; shall be deemed and 
taken to be fraudulent, and absolutely void and of none effbct, 
against such persons, their heirs, successors, executors, admi- 
nistrators and assigns, to whom the deceased shall, bj bonds 
or other specialties, have bound himself and his heirs: and 
all sudi creditors may have and maintain actions of debt 
upon their bonds and specialties, against the heir at law of 
the obligor and such devisee jointly. Yet it is provided, 
that, where there shall be any limitation or appointment, 
devise or disposition, of or concerning any manors, mes- 
suages, lands, tenements, or hereditaments, for the raising or 
payment of any real or just debts (13), or any portions or 
sums of money for any child or children of any person, other 
than the heir at law, according to any marriage contract or 
agreement in ivrtting^ bona fide made before such marriage^ 
the same shall be in full force ; and the same manors, mes- 
suages, lands, tenements, and hereditaments, shall b,e holden 
and enjoyed by every such person, his heirs, executors, ad- 
ministrators, and assigns, for whom the said limitation, ap- 
pointment, devise or disposition was liiade, and by his trustee 
or trustees, their heirs, executors, administrators, and assigns, 
for such estate or interest as shall be limited or appointed, 
devised or disposed, until such debt or portion shall be raised 
and paid *". — And where any heir at law shall be liable to pay 
the debt of his ancestor, in regard of any lands, tenements, or 
hereditaments descending to him, and shall sell, alien, or 
make over the same, before any action brought, or process 

' A devise for payment of debts a subsequent part of our works 
must provide for it in a practicable where further mention is made con- 
manner, otherwise it will be within cernitig fraudulent devises, 
the meaning of this act ; as shewn in 



(IS) A direction accompanying a devise of real estate to 
pay simple contract before speci^ty creditors has been deter- 
mined not to be void ; since being a disposition for payment 
of debtsy it satisfies the words of this proviso. Miller v. 
Hortony Coop. 45. 
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ffued out against him; it is enacted, that such heir at law 
shall be answerable for such debt, in an action of debt, to the 
value, of the land so by him sold» aliened, or made over ; in 
irjbucb case all craters shall be preferred, as in actions 
against executors and administrators, and such execution 
shall be taken out upon any judgment so obtained against 
such beir> to the value of the said land, as if the same were 
his own proper debt ; saving that the lands, tenements, and 
hereditaments, bonajide aliened before the action brought, 
shall not be liable to such execution. 



SECTION 11. 

i/ow the La<w dieses ^ a Wifes real, Estate: or the La%o 
concerning a Tenancy, by the Curtesy of England. 

Where a man taketh a wife seised of an estate in fee* 
simple, or fee-tail, and hath issue by her; although the 
issue afterward die or live, the husband shall hold the land 
^uring his life, as tenant by the curtesy of England fif. To 
make a tenancy by the curtesy, these four requisites are ne- 
cessary : marriage, seisin of the wife, issue, and death of the 
wife. 1. The marriage must be canonical and legal. 2. The 
seisin of the wife must be an actual seisin or possession 
of the lands ; not a bare right to possess, which is a seisin in 
law, but an actual possession, which is a seisin in deed : there- 
fore a man shall not be tenant by the curtesy of a remainder 
or reversion \ But entry is not always necessary to give 
seisin in deed ; for if the land is in lease for years, curtesy 
may be without entry or even receipt of rent, the possession 
of the lessee for years being deemed the possession of 
husband and wife^ And of some hereditaments a man 
may be tenant by the curtesy, though there have been no 
actual seisin of the wife ; as in the case of an advowson, where 
the church has not become void in the lifetime of the wife ; 

> Co. Litt. 29. ' Co. litt S9. note 3. ISthedit. 

^ 2 Black. Com. 127. 



Cv 
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which a man may hold by curtesy^ because it is impossible 
to have had actual seisin of it, and impotentia excusat legem ^y 
or impotency excuseth the law. And though, in strictness 
of law, there cannot be curtesy of trusts, yet the courts of 
equity have allowed curtesy both of trusts and other in- 
terests, which, though in law mere rights and titles, are 
deemed estates in equity. However, a wife, in point of be* 
nefit, may have a trust of inheritance which may be so de- 
clared as to prevent curtesy; as by directing the profits 
during the wife's life to be paid to her separate use ^ (14). If 
the wife be an idiot, the husband shall not be tenant by the 

^ 3 Black. Com. 127. > Co. Litt. 29. note 6. 13th edit. 



(14) This position was laid down by Lord Hardvuicke in 
Herle v. Greenbank, 3 Atk. 715. S. C. 1 Ves. sen. 29jB. but 
that case stands unsupported, and is not to be reconciled to 
his lordship's general doctrine in Roberts v. DixxueUy 1 Atk. 
606., where he says a devise to the separate use of the wife 
would not bar the husband, because there was a sort of seisin 
in the wife. And it seems now to be settled, that where the 
husband is only partially, but not wholly excluded from the 
enjoyment of the wife's property, his right as tenant by the 
curtesy is not affected. Thus where by a settlement made 
previous to marriage, the estate of the wife was conveyed to 
trustees upon trust for the sole and separate use of the wife 
during the coverture, with power to her to appoint the fee by 
deed or will, and for want of appointment m trust for the 
wife, her heirs and assigns, the Vice-chancellor held, that 
although a court of equity would, according to the intention 
of the settlement, have restrained the husband from all inter- 
ference with the rents and profits during the life of the wife, 
yet there being no further exclusion expressed in the settle- 
ment, that court could not restrain him from the enjoyment 
of his general right as tenant by the curtesy in her equitable 
inheritance. Morgan v. Morgan, 5 Madd. 408. But where 
the husband is wholly excluded, as if the direction be, that 
upon the death of the wife the inheritance shall descend to 
her heir, and that the husband shall not be entitled to be 
tenant by the curtesy, such a provision will be valid, and 
will destroy tlie marital claim. Bennett v. Davis, 2 P. 
Wms. 316. 
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curtesy of her lands; for the kingy by prerogative, is intitled to 
them, the instant she herself has any title "^. — 3. The issue 
must be born alive. Some have had a notion that it must be 
heard to cry ; but that is a mistake » ; crying indeed is the 
strongest evidence of its being born alive^ but it is not the 
only evidence ^{IS)» The ussue must also be bom during 
the life of the mother : for, if the mother dies in labour, and 
die Caesarean operation is performed, the husband, in this 
ease, shall not be tenant by the curtesy : because, at the 
instant of the mother's death, he was clearly not intitled, as 
having had no issue bom, but the land descended to the 
child, while he was yet in his mother's womb : and the 
estate, being once so vested, shall not afterwards be taken 
from him P. The issue that must be so born alive must 
also be capable of inheriting the mother's estates. 
Wherefore, if a woman be tenant in tail male, and hath 
only a daughter bom, the husband is not thereby intitled 
to be tenant by the curtesy ; because such issue female can 
never inherit the estate in tail male, and if a woman be de- 
livered of a monster which hath not human shape, he is not 
capable of inheriting ; yet if he hath human shape, though 
deformed in body, he is capable ^. The time when the issue 
was bora is immaterial, provided it is bom during the cover- 
ture ; for whether it be born before or after the wife's seisin 
of the lands, whether it be living or dead at the time of the 
seisin, or at the time of the wife's decease, the husband shall 
be tenant by the curtesy*.— 4. By the death* of the wife 
after issue had (as before observed) the husband becomes 
tenant by the curtesy, and not before *. Yet by the birth of 
a child he becomes tenant by the curtesy initiate, and may 

ra 2 Black. Com. 127. *> 2 Black. Com. 128. 

» Ibid. ' Co. Lit. 29. 

<" 8 Co. Rep. 34. s Ibid. 

P Co. Lit. 29* ' Co. litt SO. 



(15) See Co. Lit. 29. b. where it is said, that to enable a 
husband to be tenant by the curtesy, it is sufficient if the issue 
be born alive, though it be not heard to cry, for peradventure 
it may be bom dumb. 
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do many acts to charge the lands, but hi» estate is not c&»^ 
summate till the death of the wife«. 

By becoming tenant by the curtesy, th^ husband is in- 
tkied to hold the estate during his life, and immediately after 
his death the same must inevitably go to the heir, whether he 
be a child or distant relation of the wife: and this the bus- ^ 
band, as being only tenant by the curtesy, can in no wise pre- 
vent ; for he cannot alien this estate for any longer term than his 
own life : idierefore, and for diat it may so happen, the hus- 
band, on the death of the wife, may have no further benefit 
from the estate, of which during Ins wife's life he hath been 
intitled to the rents and profits. A tenancy by the curtesy 
seldom happens, except where the wife is seised in fee-simple 
at any time during her coverture ; for she cannot devise 
this estate by will, as being restrained by the statute of $4t 
& 35 Hen. VIII. c. 5., neither will the law permit her to con- 
tey it to her husband or any oth^ person whatever. For all 
deeds executed and acts done by her during her coverture 
are void ; except it be a fine, or like matter c^ record, ia 
which case she must be solely and secretly examined, to 
learn if her act be voluntary », Yet by a fine, in which she 
and her husband must join, the estate may be conveyed and 
assured to any person or persons, for such uses and purposes 
as the husband and wife shall think fit. So likewise may 
such estate whereof the wife is seised in fee-tail general, if 
there is no remainder or reversion expectant thereon, for 
barring of Which a recovery must be sufferied, as shewn in 
the appendix to this work. 

SECTION III. 

Hou) the Latv disposes of a Husband^ s real Estate ; or the 
Lato concerning a Tenancy in Dovoer. 

The wife is intitled by law to be endowed of one-third 
part of all such lands and tenements, of which her husband 
Was seised in fee-simple or fee-tail, at any time during the 
coverture or marriage ; to hold the same during the term 

" 2 Black. Com. 128. "" Ibid, 444. 
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>i»f ha natural life y. But that she might be Intitled thereto, 
she must be the wife of the party at the time of his decease ; 
for if she be divorced a vinculo miUrim^niif that is, from the 
band of matrimony^ she shall not be endowed ; for ubi nidlum 
nuUrimonium M nulla dos, that is, where there is no mar- 
riage there is no dower. But a divorce a mensa et ihorot or 
from bed and board only> doth not destroy the^ower ; not 
even if it is for adultery itself, by the common law*. But by 
the statute 13Edw. L c.34^ if a woman elopes from her 
husband and lives with an adulterer, she shall lose her dower, 
unless her husband be voluntarily reconciled to her (16). 
And the widows of traitors, or persons attainted of treason, 
are barred, of their dower (except in the case of certain 
modem treasons relating to the coin ^) ; but not the widows 
of felons \ An alien (one born out of the king's allegiance) 
cannot be endowed, unless she be queen cons^t ; for no 
alien is capable of holding lands. And that the wife may be 
endowed, she must be above nine years old at her husband's 
death, otherwise she shall not be endowed «• 

y Co. Litt. 31. The husband be. marriage was subject to a mortgage 

ing legally seised in fee-simple or fee- in fee. Co. Litt 208. note 1. 13th 

tail, during thecoyerture» entitles the edit. Nor against a purchaser of 

wife to dower; but if he before mar- the inheritance, who has got an as- 

nage puts the legal estate out of signment of a term created previous 

him, or after marriage purchases an to her right of dower. Amb. Rep. 6. 

estate and takes a conveyance in his ' Co. Litt. 32. 

own name and trustce*s, the wife > Stat. 5 Eliz. c. 11. 18 Elix. 

irill be eicluded. And the wife c. 1. 

cannot be. entitled to dower out of b 2 Black. 131. 

an estate which at the time of her ^ Co. Lit. 31. 



(lis) In this respect a distinction subsists between a right 
to dower, and a claim of jointure ; for although adultery is 
made a forfeiture of dower by the statute, yet diat itct does 
not extend to jointures; and the elopement or adultery of a 
wife will not defeat her of a jointure provided for her under 
marriage articles. Buchanan v. Buchanan^ 1 Ball & Beat. 
204. Seagrave \. Seagravey lSYes,4}SS, Nor will such mis- 
conduct on the part ot the wife preclude her fVom calling for 
a specific performance of marriage articles entered into in 
her favi^ur. Buchanan v. Buchanan. Supra, 
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The wife being entitled by law to be endowed of one- 
third part of all such lands and tenements of which her hus- 
band was seised in fee-simple or fee-tail," at any time during 
the coverture or marriage, shall hold such one-third part 
during the term of her natural life ; and that whether she 
hath issue by her husband or not d, provided any issue which 
she might have had might by possibility have been heir. 
Therefore if a man seised in fee-simple hath a son by his first 
wife, and after marries a second wife, she shall be endowed 
of his lands ; for her issue might by possibility have been 
heir on the death of the son by the former wife. But, if 
there be a donee in special tail, who holds lands to him and 
the heirs of his body begotten on Jane his wife : though 
Jane may be endowed of those lands, yet if Jane dies, and 
he marries a second wife, that second wife shall never be 
endowed of the lands entailed ; for no issue that she could 
have could by any possibility inherit them ^ A seisin in law 
(that is, a right to possess) of the husband, will be as effec- 
tual as a seisin in deed, which is an actual possession ', in 
order to render the wife dowable ; for it is not in the wife's 
power to bring the husband's title to an actual seisin ?• Yet 
the seisin of the husband for a transitory instant only, when 
the same act which gives him the estate conveys it also out 
of him again (as where by a fine land is granted to a man, 
and he immediately renders it back by the same fine), such 
a seisin will not entitle the wife to dower ^ ; for the land was 
merely in transitu, and never rested in the husband. But if 
the land abides in him for a single moment, it seems that the 
wife shall be endowed thereof (17). This doctrine was ex- 
tended very far by a jury in Wales, where the father and son 

«• Co. UtX. 31. « Co. Litt. 31. 

« 2 Black. Com. 131. *" im. 

. ' Ibid, 127. 



(17) In a late case, in which it appeared that a husband, 
before Lord Eldon*s act, borrowed an estate for the purpose 
of sufiering a recovery, in order to acquire the ownership of 
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were both hanged in one cart, but the son was supposed to 
have survived the father, by appearing to struggle longest; 
whereby he .became seised of an estate by survivorship, in 
consequence of which seisin his widow had a verdict for her 
dower K A widow may be endowed of all her husband's 
lands, tenements, and hereditaments, corporeal or incorpo- 
real, under the restrictions before-mentioned, unless there 
be some special reason to the contrary. Thus, a woman 
shall not be endowed of a castle built for defence of the 
realm, because it ought not to be divided. But of a castle 
that is only for the private use and habitation of the owner, 
a woman shall be endowed k. So a woman shall not be en- 
dowed of a common without stint ; for as the heir would 
then have one portion of this common, and the widow 
the other, and both without stint, the common would be 
doubly stocked. But a woman shall be endowed of a com- 
mon certain ; and so of other incorporeal hereditaments ; as 
rent, rent-service, rent-charge, and rent-seek ^, mentioned in 
this and a former chapter. — Though curtesy out of a trust 
is allowed, as was mentioned in the former part of the fore- 
going section, yet dower has been refused thereout ; a par- 
tiality not easy to be reconciled with reason, however settled 
by the current of authorities °>. — Where dower is allowable, 
it matters not though the husband alien or sell the lands 
during the coverture ; for he aliens them liable to dower », 
of which the wife cannot be barred but by a fine, or like 
matter of record, to which she must be privy, and pri- 
vately examined ; wherefore, and for saving the expence of 
a fine, it is common, where the estate is but of small value, 

* 2 Black. Com. 132. **> Co. Litt, 29. note 6. ISthedit. 

k Co. Litt. 31. " Ibid. 32. 

» Ibid, 32. 



money to be laid out- in land, the Vice-Chancellor inclined 
to thmk that the wife was dowable of the estate borrowed. 
Henley v. JVebb, SMadd. 407. 
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for the husbandy whea he conveys it» to bind hiinself by a 
bond, to save harmless and keep indemnified the purchasor» 
against any claim that might afterwards be m^de for or in 
reap^ct of dower* Yet as thare is no method of e&ctually 
barring the wif^ but by a fine, or like matter of record^ the 
bond can b^ of but little use if the obligor should die insolr 
vent ; 80 that it behoves the purchaser, in case he takes a 
bond, instead of having a fine passed, to look weU to the 
probability of the obligor's dying solvenj;, and leaving a suffi-p 
ciency to dischargje the bond, in case dower shoul4 be 
demanded. 

But it now seldpm happens that the wife has any claim tQ 
dower; for not only upon moat pjreconcerted marri^fei, 
a settlement is made pursuant to the statute of 27 Hen« 
VIII. c« 10*, and thereby she iabaiar^ by a jointure ma^ 
to her in lieu thereof, but when ^ man purchases an est^ 
in fee-simple, it is usual for him, in order to prevent his wif^ 
having any claim of dower therefrom, and to save the ex- 
pence of a fine, in case he should sell it, to take the convey- 
ance in his own name and the name of another person ad 
trustee ; as for example, suppose A. B. to be the grantor, 
C. D. the grantee who purchases this estate, and £. F. a 
friend of C. D. the grantee. Now, in consideration of the 
sura agreed for by C. D. to be given to A. B. for this estate, 
and in consideration of 5s, a piece paid by the said C. D, 
and E. F., the said A. B. sells and aliens this estate to C. D. 
and £. F. TO HOLD, unto the said C. D. and £. F. and 
their heirs, to the use of the said C. D. and R. F. and 
the heirs of the said £. F. In trust, nevertheless, as to the 
estate and interest of the said £. F. and his heirs, to the only 
proper use and behoof of the said C. D. his heirs and assigns 
for ever, and to and for no other use, trust, intent or pur- 
pose whatsoever. So by this means the wife of C. D. will 
have no claim or title to dower from the estate ; and C DJ 
may sell and safely convey the same to a purchaser without 
passing a fine to bar his wife of dower. So if a husband 
before marriage conveys his estate to trustees and their heirsy 
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whereby he puts the legal estate out of him, the wife after 
his death shall not be endowed (18). * 

Here we may observe what has been mentioned concem* 
iog the desert of estates held in fee^simple, and how the law 
disposes thereof, and of those held in fee«tail, that this is 
consistent with the general law of the land. But pwrticular 
counties, cities, towns, manors, and lordships, bfeing indulged 
widi the privilege of abiding by their own customs, which 
privilege is confirmed to them by several acts of parliament, 
those customs prevail in contradistinction to the rest of the 
nation at large <>• Of those customs is the custom of gavel*- 
kind, chiefly subsisting in Kent, though it is to be found in 
other parts of the kingdom p. By this custom, not only the 
eldest son of the father shall succeed to his inheritance, but 
all the sons alike 4. And though the ancestor may be at- 
tained and hanged, yet the heir shall succeed to his estate 
without any escheat to the lord '. And by this custom the 
husband shall be tenant by the curtesy without having any 
issue*; yet curtesy by the custom of gavelkind, is subject 

o 1 Black. Com. 75, ' 1 Bkck, Com. 74. 2 Ibid, 84. 

P Ibid. 74, • Co. Litt. SO. 

9 Co. Utt. 175. 



(18) And where there is a conveyance of lands to a trustee 
to such uses as A shall appoint, and in the meantime, and 
until he makes an appointment to the use of A and his 
heirs, A has a qualified and determinable fee, until by the 
exercise of the power an use vests in the person in whose 
favor the appointment is made ; and by such i^pointment 
the right to dower, which belonged to the wife of A, is extin- 
guished and gone. For, from the time of the appointment, the 
use appointed under the power will take effect in the same 
manner as if it had been inserted in the original deed cre^ 
ating the power, and as if it had stood in the place of that 
power, jRoy v. Pung, 5 Barn. & Aid. 561. S.C. 5 Madd. 
310. Moreton v. Leesy Sugd. on Pow. 339. See also Watk. 
Pr. Conv. (ed. Preston) 48. But if no appointment is made, 
the fee from being qualified and determinable becomes sim- 
ple and absolute, and consequently the right to dower at- 
taches. See MaundreU v. Maundrell, 10 Ves. 255, 
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to several disadvantages ; for it is only a moiety of the wife's 
land, and it ceaseth if the husband marries again K — By the 
statute SI Hen. VIII. c. 3. a great part of Kent is made de- 
scendable to the eldest son, according to the course of the 
common law ; as by means cf that custom divers ancient 
and great families, after a few descents, came to very little 
or nothing^. And there are six other statutes for dis- 
gavelling particular lands in Kent, besides the 91 Hen. 
VIII., though that is the only statute in print. Those are 
mentioned in Mr. Robinson's book on gavelkind '. — — - An- 
other of those customs is the custom that prevails in divers 
ancient boroughs, and therefore called borough-english, 
whereby the youngest son shall inherit the estate in prefer- 
ence to his elder brothers v. And there is a custom in other 
boroughs, that a widow shall be entitled for her dower to all 
her husband's lands ; whereas by the common law she shall 
be endowed of one- third part only >. Likewise there are 
special and particular customs of manors, of which every 
one has more or less, and which bind all the copyhold and 
customary tenants, that hold of the said manors \ Some 
copyholds are for lives, one, two, or three successively ; and 
some, inheritances from heir to heir by custom ; and cus- 
tom ruleth those estates wholly, both for widow's estates, 

fines, heriots, forfeitures, and all other things \ The 

customs that prevail in the city of London and province of 
York, which comprehend so considerable a part of the 
kingdom, will be the subject of the ensuing chapter. ' 

^ Co. Lit. 30. note 1 . 1 3th edit, refers " Co. Litt. 140. 

to Robins, Gravelk. b. ii. c. 1. and ^ Robins, on Gavelk, 75. 

says, ** There the learned author y 1 Black. Com. 75. 

« suggests, that some have doubted ' Ibid, 

^ whether there is any such variance a ilnd. 

<< between the common law and the h Bacon's Law Tracts, 137. 
<< custom, and therefore undertakes 
** to prove it by authorities on re- 
" cord." 
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CHAPTER V. 

OF THE CUSTOMS OF THE CITT OF IrONDON AMD PAOTINCE 
OF TORK. 

SECTION L 

Wherein the Customs of London and York agree, and 
wherein ihey vaty. 

What those customs are within the city of London and 
province of Yoric, which comprehend so large and consider- 
able a part of the kingdom, it is somewhat strange, says Dr. 
Bum, that so few authors have taken any pains to inform 
their readers or themselves ; and that those customs are so 
ancient, and of ancient times were of such general and al- 
most universal extent, that some of the greatest lawyers 
have doubted whether they were not part of the common 
!aw». Formerly, not only in the province of York and city 
of London, but in most, if not in all parts of England, a man 
was restrained from bequeathing the whole of his personal 
estate away from his wife and children ; but the law in that 
particular is now altered, though it continued in the province 
0£ York, the principality of Wales, and in the city of Lon- 
don, later than in other parts of the kingdom, and till very 
modem times ; when, in order to favour the power of be- 
queathing, and to reduce the whole kingdom to the same 
standard, three statutes were provided, the one 4? & 5 W. & 
M. c. 2. explained by 2 & 3 Ann« c. 5. ^ for the province of 

» 4 Eccles. Liwr, 368. the city of York,' shall be repealed ; 

b This statute of 2 & 3 Ann. re- so Uiatit ahaU be lawful.for all and 

dies, that a proviao was contained in every the dtisens of the city of York, 

the8totttte4 W. & M. that nothing who shall be freemen of said city, 

therein contained should extend to inhabiting therein, or within the 

the citizens rf the dty of York; suburbs thereof, by their last wiUs 

and that the mayor and common- and testaments, to dispose of their 

alty <m behalf of the inhabitante of goods, chattels, and other personal 

the said dty, had requested that the estate, to such persons as they shall 

said proviso might be repealed. And think fit, as any other persons in- 

by the statute 2*3 Ann. it is habitingwithin the province of York 

enacted that the said proviso, as far may lawfully do by virtue of the 

as the same coQcems the citisens of statute 4 W. & M. 
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York ; another 7 & 8 W. III. c. 58. for Wales ; and a third 
11 Geo. I. 2. 18. for London : whereby it is enacted that 
persons within those districts and liable to those customs, 
may (if they think proper) dispose of all their personal 
estates by will; and the claims of the widow's children 
and other relations to th^ contrary are totally barred. So 
that now, throughout all the kingdom of England, a man 
may devise the whole of his chattels as freely as he for- 
merly could any part thereof^. But in case of intestacy, 
ihe statute of distribution expressly excepts and reserves the 
customs of the city of London and province of York. So 
that although the restraint of deyisiBg is removed by the 
statutes just mentioned, yet' the ancient customs o£ Londcm 
and York remain in fbll Ibrce with respect to the estates of 
the intestates^. And by the custom of thexity of London^ 
there is sUil a difference to what it is in most other parts of 
the kingdom in respect to the disposing the care of children % 
as by the statute 12 Car. XL c. 24^ any.&ther under, age, or 
of full age, may by deed or will dispose of the custody of 
his child, eitlief born or unborn, to any person, except a 
popish recusant, either in possession or reversion, till such 
child attains the age of twenty-one years. But if the father 
is a freeman of London, he- cannot devise thte disposition of 



« 2 Black. Com. 493. By the s6coiid wifi^. The son aAerwnrds 

statute 11 Gep. I. it shall be lawful , died, and the husband ^vised his 

for all persons who, after the 1st of personal estate to be laid out in se- 

June 1725, shall become free of the curitfes, and the interest vt the 

dty of London, and for all who at whole to be paid to his wife for. her 

that time shall be unmarried, and life, add after her decease the prin- 

not have issue by any former mar- cipal to be paid to his sister and her 

riage, to dispose of their personal children, or. such of them as should 

^estate. But if any person who shall be then living. The widow clain^- 

be free of the city hath agreed or ed a moiety of the personal estate 

ahall agree by writing, in consider- by the custom of London; and held 

ation of marriage or otherwise, that by Lord Hardwicke, chancellor, with 

his personal estate shall be distri- great clearness, that she is entitled 

buted according to the custom of the to it. The custom of London not 

city; OF in case any person soiree being taken away by stat. of 11 

shall die intestate, his personal estate Geo. I. in this case. Danson V. 

shall be subject to the custom. A Haxoes, Amb. Rep. 276. 

fireman of London, who had a son ^ 2 Blade. Com. '518,- 

by a former marriage, married a ^ Co. Litt.^. 



WHO DIBS WITHOUT WILL OR TESTAMENT. 131 

the body of his child; aad if he doth, yet the infant shall 
Jremain in the custody of the mayor and alderman ^^ who are 
giiardians to the children of all freemen of London that are 
under the age of twenty-one at the time of their fiither't 
decease K So that if a freeman or free-woman die, leaving 
orphfltas ^thin age unmarried, the court of orphans, which 
If held by custom time out' of memorfi before the loni 
mayor and aldermen of the city of London, shaU hufre tkit 
custody of their body and goods ; and the eatevlon or 
administrators shall exhibit inventories^ bcfive tiiem, and 
become bound to the chambcrUR to llle use of the orphans, 
to make a true accovrt «p0B oalii ; and if they refuse, they 
may be eoamttmi A dbey become bound \ And their 
Mag fioMril m the spiritual court doth not excuse them 
tmetdtu customs as th^y may sCUl be 'compelled to give 
other security to the chamber of London K And if any 
person intermarry with iin orphan without the consent of 
the court, such person may be fined by them, according to 
the quality and portion of the orphan; and unless such 
person pay the fine, or give security to pay it, they may 
cotnniit him to Newgatei tO remain there till he submit to 
thrir oirdeft^ A peer has no privilege for taking and 
marrying an orphan of London without licence "'.<*—«- He 
tlwt marries an orphan without the consent of the court, 
most make a jointure before he reoeives the portion K — 
Upon the miUrriage of orphans; the custom is to appoint the 
common 'Serjeant to treat and take security for the orphan »• 
As to intestacy, in the main the customs of London and 
.York. agree; but there are some variations, and in two prin- 
«ipid points they considerably difier. The one is, tliat in 
London the share of the children (or orphanage part) is not 
fully vested in them till the age of twenty-one, before which 
they cannot dispose of it by testament p; and if they die 

f«.Priv. Load. J»7. * Pfiv. London, 1)82, 883. 

« IM. 288. . '" Lev. 163. 

*" Ibid. 280. 287. " Priv. Lond. 286. 

' i Lawof£ztic252. ** Laws of Lond. 67. 

fc I RoU'a Abr. 550. »» 3 Vera. 558. 

K 2 
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onder that age» whether sole or marriedt their share shall 
survive to the other children ^. The other is, that ia the 
province of York, the heir at common law, who inherits any 
land, either in fee-simple or fee-tail, is excluded from any 
filial portion or reasonable part i^. -—— As those variations 
will appear more conspicuous hereafter, we shall now pro- 
ceed to take a view of those customs under two distinct 
heads. 



SECTION II. 

The Customs of the City of London as to ItUestacy. 

If a fi*eeman of London dies in London or ebewhere, 
intestate, though his estate doth not lie in the city, but 
elsewhere, his children are entitled to their share of his per- 
sonal estate by the custom '• And if the freeman dies, 
leaving a widow and a child or children, his personal estate 
(after his debts are paid, and the customary allowance for 
his funeral^ and for the widow's chamber % are deducted 
thereout) is, by the custom of the city, to be divided into 
three equal parts, and disposed of in the following manner: 
to wit, one-third piut thereof to the widow, another third 
part to the children, and the other third part (bemg taken 
out of the eustom) is now, by the statute 1 Jac. U. c. 17. 
made subject to the statute of distribution ; and so dividing 
the whole into nine parts, four-ninths belong to the wife, and 
five-ninths to the children «. And if a man dies worth 180tf. 
leaving a widow and two children, the estate shall be 
divided into eighteen parts, whereof the widow shall have 

<i Free. Cha. 537. the widow is entitled to the fur- 

' Swrinb. 231. niture of her chamber ; or, in case 

■ Priv. Lond. 288. the estate exceeds two thousand 

' The widow's apparel, and fur- pounds, then to fifty pounds instead 

niture of her bedchamber, in London, thereof. — - Briddle ▼. Briddle, 7 Yin. 

is called the widow's diamber. 2 Abr. 200. 

Black. Com. 518. In a case be- » 2 Salk. 426. L. Raym. 1328. 

fore Lord Farker^ it was said that 1 Vem. 180. 



woo Dtl8 Wimmrr will OE TUTAltKNT. 138 

eight, tix bj the cutton, and two by the statotey and each 
of the children live, three hj the custom and two bj the 
statute : if he leaves a widow and one child, she shall still 
have eight parts as before, and the child shall have ten, six 
by the custom and four by the statute^. And if there 
should be an after4xim child, such child will come in with 
the rest fbr the customary share of the father's personal 
estate *• If the freeman leaves a widow, and no child, the 
widow shall have three-fourths of the whole ; two by the 
custom, and one by the statute, and the remaining fourth 
shall go by the statute to the next of kin \ If he hath no 
wife, but hath children, the half of his personal estate 
belongs to his children, and the other half (being, as it is 
called, the dead man's part ; because formerly the ordinary, 
or he to whom the ordinary committed administration, was 
to dispose of the same to pious uses for the benefit of the 
deceased's soul) is now distributable amongst the children 
by the statute «• And if he hath neither wife nor child at 
the time of bis death, then the whole belongs to the 
deceased, and is dbtributable by the statute •• As to the 
freeman's grandchilchren, the custom doth not extend to 
these, as hath been determined in several cases ^. 
. We may now observe what situation the widow must be 
in at the time of her husband's death, that she may be 
entitled to his personal estate; as whether there is any 
setdement whereby she may be bured of her customary 
part, or the part she may be entitled to under the statute 
of distributions ; and also the situation the children must be 
in that they may be entitled ; as whether any of them have 
been advanced, so as thereby to be barred in part or in 
whole of what they would otherwise be entitled to : which, 
after being considered, more will be said concerning the 
^tribution. 

"^ 2 Black. Com. 518. • Law of Test. 196.. 

« Rrec. Cha. 499. * 1 Vem. 367. 1 P. WUl. 341. 

y S Black. Com. 519. 2 Salk. 426. 

» 1 P. Wm. 341. 
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i If tjie wife be prQvicled f^. hj a jpmture before nuurdage^ 
ild bmf oC ber qu9toio$u*y pmrt, it pmU h^r in a state .of. ffloo^ 
^Uy wiUi i^egi^rd.lo. tbf^ (diatom only; but die sbaU be en* 
tjiti^,to,ber..8H^re of tbedeadjp^'js (wrt iaader thc^ alalute 
of i distributions, .uijess barred by spi^Gial agreement 9 ;.Modi£ 
s^ fs;eemm of XiOn4oo iqakes a. jointure oa Ua iotraded 
i^rife, and Jthe same is expressed to .be ip bw olilyjrf ber 
do!iTer» or thir^ls of lao4((9..teue|iient9>. and bereditaiaaota^ 
tliis sl^l.iu>t bar her of. hier jcustoioary share i^ hia pevsooal 
Q9^e<^ (1) : yet it is Qtberwi0e» if it. is said to Ihe in bar of 
]|^r custoQiary part«. in respect to. the part; she/vfiU be 
^titled tp under the statute of distributions^ where a free* 
mani whose wife \has beea compowided with», dies mtestate, 
bis widow shall have sudi part as she is entitled, to under the 
statute of distributions, if there are.no express words in. the 
agreement to exdude her^: but where a widower and 
wid6w being about to intermarry, and having only pessonal 
estate ; by articles made be£are marriage^ agreed^ that in 
ease the husband survived, he shpuld have two thausand 
pounds otily of his wife'k personal estate, and the rest to^be 
^ her diisposal» &c^ and iu case the. wile survived, then die 
was to have^ two thousand pounds jout ..of the husband'ftper^ 
spnal estate^ "vrithout sayipg oit^^ or namore. The husband, 
being a freeman of London, died ; and his wife broi%htih^ 
bill for ap, account of bis .pe^8<Mml>e8tatfi over and above the 
two thousand pounds, aad so to be Jet into the customary 
sh^re thereof: but it ivas decreed, that the equitable cmi^ 
struction of those articles must.be to exclude the wife from 
anyfurther share out of the estate;, and, though the worda 

« 2 Black. Com. 519. should riot be barred, she will be 

* £q. Cas. Abr. 158, 159. entiUed to her ahaves by the statutd 

« 1 Fi Wm. 530. If there be a and custom, 

proviso in a settlement that the wife ' F^-ec. Cha. 327. 



(1) Such also is the case if the intestate covenant to lay 
but money in a purchase of land by way of jointure, for the 
money has in equity all the qualities of land. 1 P. Wras.532. 
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were nut ao ftill tp axdude hari jret the intent of thfi aitidea 
^Pliearing to be a mutual reciprocal agreement between 
Item fer. aettliiig each otber'a daimi ought not to be ex- 
jtericM (lurger OB one side than the other, and decreed that 
the wife must have only the two thousand pounds *« — ^^ 
Wlwne ajfreeman of Londooi w^o was a^dower, and had 
several <Ai)dre«s bting. possessed of a considerable leasehold 
estate;. on a seoond marriage* eonvejs these leases in con^ 
sideralion lof 2000{L portion in trust for himself for life* 
remainder to his wife for life, in lieu and bar of all dofmr^^ 
euttfmary esMe^ &C, remainder to the first son of thait 
marriage and so to evseiy other ^on ;■ ^nd in the settlement 
there was an agreement that the trustees should sell those 
)ease$y w^ invest: the money in the p4vchase of lands of iur 
heritance to be settled to the uses aforesaid; but th^ 
husband died before any purchase made, and it was held 
that the wife was bavaed from claiming any other part of 
the pensonal estate^. And where a settlement was made on 
the ym£tJoi a ciliaen, of part of the personal ^tate of the 
hosband, in bar and satisfaction of all her claim and demand 
out of his personal estate, j»y ih€ custom or otherwisCf and the 
husband died intestaite ; it was decreed that the wife was 
barred of her distributive share of his estate by the statute 
of distributions ^* , 

Hence we-may peroeive, that if there are suffici^Kt words 
in a settl^nent made previous to marriage, the free^man's 
wife will be barred of the claim she might otherwise 
have to her husband's personal estate, either by the custom 
or by the statute of (distributions; in consequence of whidi 
it will be as if there was no wife, and the children will have 
one half by the custom, and the other half by tlie statute K 
And if the wife be divorced for adultery, she shall not haye 
her customary share '• 

If any of the children are advanced by the fieither in hid 

« Iaws of Lond. 102. * P. WilL 644. S P. WiU. 527. 

h Eq. Cas. Abr. 153. ' Bunb. 16. 

* Sadcock and Stanhope, 7 Vin. 
Abr. 211. 
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lifetime^ with any sum of money (not amounting to their 
full proportionable part), they shall bring that portion into 
hotchpot with the rest of the brothers and sisters, but liot 
with the widow, before they are entitled to any benefit vmder 
the custom: but if tibey are fully advanced, the custom 
entitles them to no further dividaid »• — The advaftcement 
must be of money or personal estate ; for the custom extends 
only to the persoaal estate of a freeman ; becayse, when it 
first began, the citizens of London had no regard at all to a 
real estate, as they did not suppose any freeman of £i9ndon 
would purchase sudi an estate, but would mnploy Idl whole 
fortune and stock in trade for the benefit of commerce >. 
So a settlement of a real estate on a diild is no advance* 
ment, nor to be brought into hotchpot^: and if a cidaen 
conveys to a child land of inheritance, thou^ it be ex« 
pressed for advancement, it bars no ^iid^s part ; but such 
may come in for a share of the pMHonal estate with the 
rest P. And it has been certified, that where an heir or co- 
heir had a real estate settled on him or her, the same was 
out of the custom of the city of London ; and though the 
father should afterwards declare it to be a full advancement 
for such child, yet that was no bar to his orphanage part ; 
neither was it to be brought into hotchpot, but was clearly 
out of the custom \ And where money was given by the 
father to be laid out in land to be settled on the son and -the 
intended wife for their lives, with remainders in tail ; and the 
question was, whether this should be reckoned to be an ad- 
vancement by part of the personal estate of the father, so as 
the son ought to bring the same into hotchpot, to entitle him 
to a share of the personal estate? it was held by the lord 
chancellor, that this money was not to be reckoned as part 
of the personal estate'. 

How this advancement is to be bestowed, and what shall 
be deemed an advancement either in part, so that the child 

, « 2 Black. Com. 519. «J 1 Vera. 21«. 

° Abr. Eq. Cas. 150. •• jtnnand and ^o^^ttwod,! Verm 

^ 1 Cha. Cas. 160. 345. 
P Ibid. 
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inittt bring the same into hotchpot before he be entitled to 
any benefit under the custom ; or in the whole, so as thereby 
the child wiU be excluded from having any further portion, 
seems to hare been much questioned. Though it is said, 
generally, by a late author, that any provision made by the 
fatlier in bis lifetime for his children, is advancement within 
the custom ; but that a settlement of a real estate on a child 
i» no' advancement, nor to be brought into hotchpot \ Yet 
small inconsiderable sums occasiohaliy given to a ch&d can- 
not be deemed an advwkcement, or part thereof; neither is 
mainienance money, or an allowance made by a freeman to 
his son 1^ the univernty, or in travelling, &c. to be taken 
as any part of his advancement ; this being only his edu- 
catkm, and it would create charge and uncertainty to en- 
quire minutely into such matters* So putting out a child 
apprentice is no part of his advancement, for it is only pro- 
curing the master to keep him for seven years instead of tlie 
parent «(2). 

It is questioned by Mr. Vernon, whether only the pro- 
vision made on the marriage of a child, or in pursuance of a 
marriage agreement, is an advancement ^ ; and where 4(Xtf • 
were given to a daughter long after her marriage, and with- 
out any agreement that the same should be for her marriage- 

• Iaw «f Test. 905. " 1 Ven. 89. 



(2) A legacy left to a child by the father dying partially 
intestate is not an advancement within the custom, 

2 Atk. 277. ; neither is property given to him by any other 
person than his father. A provision, to constitute an ad- 
vancement under the custom, must be one made for the 
child by. the father, while living, out of his personal pro- 
perty. Laws of London, 82. 1 Vern. 61. 1 Ves. 17. 

3 Atk. 213. 452. 3 P. Wms. 317. note (o). 1 Wils. 168. 
In short, there must in all instances of this nature be a 
valuable consideration moving from the father, and, an ac- 
tual benefit accruing to the child. Law of Test. 204^• 
1 Vern. 61. 89. 216. 1 Atk. 403. 3 Atk. 528. 
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partiQH; the lord chimoelter wbb oijo^^akm^ that il c(mM 
ootibe any advancement^ imlefls it had beeft gtren her as a 
mamage-portion, or in piusuance of a manriageHagreement ^* 
-^ Upon a reference to the recorder of London, by the lord 
cbanoeUor^ to certify what is the cuatom of London con« 
cerning the adrancement ofchildsen by thdr father; it waa 
certified^ .that by. Ihe laws and cuatoms of the oityy if any 
freeman's child be marriedin theiifetime of his or ]»er &ther» 
by hia.cottsent^ and not fully advanced to his fiill part of 
porticm c^his fiither's personal or customary estate, as he shall 
be.iRorth at the time of his decease ; such freeman's ehiid» so 
married, shallbc^ exdndedjuid. debarred from having any fiuTf 
ther part or portion of^his or her fiither'a personal w costom* 
ary estate, to be had at the time of his decease ; except such 
father, by some writing by him written aad signed witJi his 
name or mark, shall declare and express the value of* such 
advancement; and then every such chHd, after the dte^ise of 
his father, producing such writing, and bringing socb pQr>» 
tion so had of his father, into .hotchpot, shall have aslmneh 
as will make up ;the same Ji full ? child's part or portion of the 
customary estate which his &ther had at the time of Us^dof 
cease; notwithstanding sucji father shall by any writing 
imder his hand and seal declare such child was by him fully 
advanced'. — It is said to be sufficient, if the freeman de- 
clare the advancement by any writing under his hand, or by 
any thing written by him, alUiough it be in an almanack, or 
elsewhere y. But in the case of Dean and Lord Ddatoare, 
the father's declaring, that the. child w^ fully advanced or 
not advanced, was of no avail, unless it appeared what the 
advancement was in certainty ; to the intent that it m^ht 
be known, whether such advancement did amount unto 
as much as would have belonged to the child by the cus- 
tom >• And in a case where a freeman had advanced 
his child on marriage, and the certainty of that advance- 



"^ 1 Varn. SI. r Green's PrivU. Lond. 53. 

* Chase V, Box, 1699. L. Raym. '» 2 Vera. 630. 
484. £q. Cas. Abr. 154. 
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ment did not fippear under tbe fireeUKui's hand ; H WM«d« 
judged a full advancement, ^nd that the fireeinan's declara* 
tian alone that |ie,faadadv|uiced hia <;hild| wa^.no^ of itselC 
sufficient ^ 

31ie child of a ^eeman of London^ when of ag9> may^ 
in cons^d^n^on of a present fortune, bar herself of her 
ciMBtonMury pfurt) as -where the ftther,. on hia daughter's 
nWFiagi^ agreed to give her S000t.i which ahe, being of 
age, covenanted to receive in full of her ctwtoaaary shture aa 
a freeman's daughter: and though, it was objected, thai 
sQch.ii future right cannot be released, and .that parenta 
^pught. make an ill uae of the power they base over ibeic 
children- in forcing them to. give such discharges ; yet tbia 
waa held>a good bar of the custom, there being no fraud ip 
the. transaction K But,such release, without a valuable con^ 
sideration, js.not good}, for in such case, at tbe time of the 
reieaao,;the children, having neither jiis in re nor jus adrem% 
thati is, neither ij|^t in the thing nor right to the thing, the 
wh<^ being in the fiitfaer during his life, there is nothing 
for ai^ release to operate upon ••^— If a man who is of age 
marries a freeman's daughter who is under age, he mi^ bar. 
hkaaaelf of any future right that he might . have to the freeV^ 
man's custpmary estate by virtue of ^such marriage ; . aa 
where, a i^eeman of London had two daughters und one son$ 
one of ^.daughjters married, and on: receiving a. suitable 
portion, th€| busband released all right and interest whkh he 
had or might have to any part of .the father's personal estate 
by the custcun or otherwise ; and covenanted, that at> any 
time after the death of bis father, he would .do any further 
sic^for.tfaereleasvig of any right which he might have by 
^e xusti^m. Jekyll and Gilben, commissioners, . inclined 
to think, that the release being for a valuable consideration^- 
p^rport^ to be an a^^reemeat to quit the right to the or^ 
phanage part, was bindiag in equity; but though this might 
not be so clear, yet the covenant for a valuable consider-* 

• OeavermASpuHitif;. 2 P.Will. b 2 Eq. Cas. Abr. 272. Str. 947. 
527. — See more conoerning ad- ^ I Ark. 402. 
vancement, post. 
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ation to release the future right is good ; and so thej decreed 
on the execution of the release <i. Where the husband and 
wife, in consideration of 2000^. the wife's marriage por* 
tion, covenanted to release all the right and interest that 
might accrue to them out of the father's personid estate 
by the custom of the city of London, and a bill was 
brought to have a specific performance of the articles made 
on the marriage : the defence made for the defendant was, 
that the customary part being a mere possibility and con- 
tingency, which might or might not happen, it could 
not be released; and if it could, that at the time of the 
articles, the wife was an infant, and so not bound by them ; 
besides, that the 2000^« was no consideration for re- 
leasing such an interest, the wife's father having died 
worth upwards of 20,000/. By Lord Chancellor Hardwicke : 
These considerations are too loose either for a judge at 
law, or in this court, to lay any weight upon ; and I must 
determine according to the facts, by the rules of law, 
and of this court. In this case there appears to have been 
a valuable consideration for the agreement in the articles, 
because at the time when the 2000/. was given, the defend- 
ant's wife was entitled to no part of the estate of her father r 
and it was given 'for her advancement in the world; 
and it is highly reasonable that such kind of articles 
should be carried into execution, and that when a fli- 
ther is bountiful to his children in his lifetime, he should 
have his affairs settled to his own satisfaction, ^s to 
the objection of the customary part being a possibilityv 
and merely in contingency, it is of no weight; for 
there is no doubt it might be released in equity: but 
here is a covenant, which the defendant is bound by in 
all events. And it is no objection to say, that the wife 
was under age; for though in this respect, if the husband 
were dead, the articles would not bind her, and she would 
by survivorship be entitled to the customary share, as a 
chose in action not recovered or received by the husband ; 

" 2 P. Will. 272. 
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yet he bebg alive, it ii a matter that accrues to him in right 
of his wife; and he may release it, and his release will hind 
her ; and therefore it was reasonable he should perform his 
covenant. I found my opinion too on an old law well known 
in the city, by the name of Jud's law ; whereby a husband 
was authorised to agree with the father for the wife, though 
she was under age «• 

As to children partly advanced, bringing their advance- 
ment into hotchpot ; it may be observed, as has been men- 
tionedj that it is to be brought in among the brothers and 
sisters only, but not with the widow : for it has been de- 
termined to be beyond all doubt, that where a child that had 
a portion, but was not fully advanced, but was to bring 
her portion into hotchpot, that the portion should not be 
brought into the personal estate in general, so that the widow 
might come in for part of it ; but that it should be brought 
into the orphanage part only ^* And where a freeman of 
London hath but one child, and he hath received some 
portion from his father, and the father dies leaving this 
child and a wife ; the child shall have his full orphanage 
part, without any regard to what he hath already received >• 
And where an only child is in part advanced by the father 
in his lifetime, such child shall not bring his portion into 
hotchpot, there being none in equal degree with him ^ ; the 
only meaning of bringing the child's share into hotchpot is, 
to make an equality among the children, and not for the 
benefit of the mother K 



' Medcalfe and Ives, I Atk. 63. sums of money, in aU about 100 

' 1 Vera. 345. moidores ; and die custom of Lon- 

* 2 Salk. 426. don was insisted on, and if it appears 

\ ^ 2 Vern. 234. the father has advanced his child 

' 2 P. WilL 526. — A freeman of money, and the exact sum does not 

liOndon dies, leaving a widow and appear under his hand, it shall be 

one only child, a daughter. On taken as a fuU advancement.— Lord 

bill by the daughter against the Chancellor doubted of the fact of 

modierand executrix,' the question any advancement; for he said, every 

was. Whether she had been advanced present which a father makes his 

by the father, and so excluded from child shaU not be considered as an 

tbe customary share; it appearing advancement: but supposing she 

by her answer, to the cross bill, that was advanced, yet the custom only 

her father had given her several holds amongst children^ not between 
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« If a freeman having seveml chilcUien, or but one cbild^ 
dothy»% advance all his children; or his single chtldy this 
Miisfites the ^tiuftom, and is ^e siMne as if^he falkl no cluidy 
and his perionid estate shall go as'if tliere was none»r and 
^e wtfe^haUhave a tnotety^, or t>ne Imtf; which most be 
uivtostood to be^ moiety or one half by 'the custom, Ivoni 
which the children, or one child, being loll adi^abci^, «Ke 
easduded; '■ So consecpiently, it seems, that ^ oth^'raoiety 
or one half must M aiider fh^ direction of the stiitiM:^ of 
d$Mrfbiitioins> kni be distributed as the stutiite dilects (8); 
- ^ The custom, it may be observed, extends only U^ tb^'^ife 
mA children ^ whereas, if there is neithi^r wifef nor cihild 
living at the iniiestate's death, the whole of his persijnai 
estate-is subject to the statute of distribution^ las has biden 
mentioned, and consequently must be diistributed in the 
same manner as was shewn in ai former" ch'apt^. 

Besides what has been mentioned, concermng h6# ^htn* 
button is to be made where the freeman leaves a wifi?,. eMd^ 
or children ; and as we have now seen that the wMb matf be 
barred hy settlement, and the childrjeft 1^ beir^ advanced ; 
we may here observe, that the course of distribution of the 
personal estate of a freeman of London seems to be thus : 

If the iBreeman dies ihtestate, leaving no wife, but an only ' 

an only child and the widow. And a father may purchase off a diild's 

-aofaeld-mtfaecaseofliOrdlMrtmrtf; share, but that must be by agree- 

and so is the purport of the certi- ment Gatwi ▼• T^tpetj Amb. Hep. 

iicate in Chate t. JBm, There is 189. 

no case where between a sole child * 2 Will. 527. 

and the widow the advancement was ' 2 Vem. 665. 

brought into hotchpot. It is true 

(S) When the advancement shall have exceeded the child's 
share by the custom, it has been said, that if it have been 
given and accepted expressly in satisfaction of the customary 
share, no respect shall be paid to such advancement in the 
distribution of the dead man's part ; butjthat where there is 
np such special contract or agreement, and the advance- 
ment is general it shall be applied either to the customary 
share only, or both to the customary ajid distributive share, 
according to the amount of the advancement^ Toller on 
'Executors, 89i5. 4 Bum*s Ecc. Law, 4€0. 
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chfld ; whidi child it advanced^ or pertly adl^uicedt or net 
advanced ; in all these cases it makes no difference^ for one 
way or other sucb child sfaidl have the whole dear personal 
estate. For supposing such child i» advanced, he shall have 
nothing by the custom, but by the statute he shall have the 
whole as next of kindred* If he is partly advanced,- he shatt 
have one-half by the custom ; diere being no other child 
with whom to bring his partiri advancement mto hotehpot^ 
and the other half by thd statute. So in like manner, if he 
is not at all advanced, he shall have one-half by the custto^ 
and the other half by the stahite. 

If the freeman leaves no wife, but divers ehil^en ; aa sup* 
pOMng them to be three, die first of which is advanced, the 
second partly advanced, and the third not advanced : in this 
case the child partly advanced, and the child not advanced, 
shaH have one-half equaNy betwixt them by the custom ; 
the child partly advanced first thereunto brmging his partiid 
advancement into hotchpot; and the other half (which is 
called the dead man's part) shall be distributed by the statute 
equally between those two children, the first child being 
supposed to be fully advanced already. 

As to the representatives of children dead; those we must 
observe, are admitted by the statute to a distributive share 
of thb dead man's part,' in the place of the deceased child or 
children whom they represent ; but not so of the customary 
part by the custom : 

If the freeman leaves a wife and no child ; she shall have 
besides her chamber, one half by the custom, and the other 
half (being the dead man's part) shall be distributed by the 
statute ; of which dead man's part by the said statute she 
shall have one half; so that, dividing the whole personal 
estate into four parts, she shall have three, and the next of 
kindred one. But although there be no child of the free- 
man's living at his death, yet if there hath been a child, and 
there are any legal representatives of such child, that is lineal 
descendants ; then of the dead man's part, by the statute, 
the wife shall have but one-third, and the representatives 
shall have the other two-thirds ; so that, dividing the wholo 
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personal estaM into six parts, she shall have four, and the 
representatives two. 

If the freeman leaves a wife, and also a child or children, 
any. one or more of which children are not advanced ; by the 
custom she shall have one-third part, and the children not 
idvanced shall have another third part, and the remaining 
third part (being the dead man's part) shall be distributed 
by the statute ; of which dead man's part by the said statute 
she shall have one-third, and the other two-thirds shall be 
distributed amongst the children : so that dividing the whole 
into nine, she shidl have four, and they shall have five. But 
if the wife be barred by settlement, whereby it may be as if 
there were no wife ; then the children will have one-half by 
the custom, and the other half by the statute, as hath been 
mentioned"*. 

The orphanage share not being fully vested in the children 
till they attain the age of twenty-one, a child entitled to an 
orphanage share of his father's personal estate dying under 
twenty-one, cannot devise it by his will ; for by the custom 
it survives to the other children, as hath been mentioned °(4). 
But a child may devise the share which he hath by the 
statute of distributions ; and that at the age of fourteen, if 
a male, and twelve, if a female ; provided he or she be of 
sufficient discretion ; as it seems expressly laid down by Sir 

« Page 135. o Sf Vem. 559. 

« Page 131. 

- 

(4t) But if a man marry^ an orphan under the age of twenty- 
one, it seems his right is so vested as to prevent his wife's 
share from surviving to the other children, in case of her 
death, before she attains that age. 1 Vern. 88. Sed vide Prec. 
Chan. 537. And if there be only one child, the orphanage 
share is vested, and the orphan, though under twenty-one 
years of age, may, if a femaie of twelve, or if a male of four«- 
teen years of age, or upwards, be(][ueath it. 3 P. Wms. 318. 
note (Q). Prec. Chan. 207. And in the latter case, should 
the orphan, being a male or female, die under the age of 
twelve or fourteen years respectively, or intestate, the or- 
phanage part would go to his or her next of kin, according 
to the statute of distributions. 
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^^liam BlackstoneP ; and his reason given foi^t is, becituse 
diat is thie rule of the civil law, and that as the ecclesiastit^l 
court is the judge of everj testator's capacity, this case must 
be governed by the roles of the ecclesiastioil hiw ; so that, 
as the leafned author says, no objection cail be admitted to 
the inll of an infimt of fourteen, merely for want of age ; bat 
if the testator was not of sufficient discretion, whether ^t the 
age of fourteen or four^and-twenty, that will overthrow his 
ttesument. 



SECTION III. 
The Custom of the Pnmnce of York as to Intestacy, 

Ws have already seen, that here, as well as in the city of 
London^ a man may by will dispose of the whole of his per* 
aobal estate to whom he thinks fit, and that the claims of the 
widows, children, and other relations to the contrary, are 
totally barred«. But as to intestacy ; i^ a man be an in- 
habitant or an householder within the province of York (5), 
and dying there or elsewhere intestate, and at the time of his 
death hath a wife, and also a. child or children ; his goods 
(afjter paying his debts, and deducting the widow's apparel 
and furniture of her bed-chamber r) shall be divided into 
three parts ; whereof the wife ought to have one part, the 

. P2C<nii.497t tb^r own persons; which tfaingt hare 

4 FiRge ISO. been usually omitted out of the in- 

' By tiie general and ancient cua- . ventory of their decened husband's 

toOK^ the province of York, widows goods, unless the husband was so 

have been tolenitf»d to reserve to their far indebted* as the rest of his goods 

own use, not only their apparel and would not suffice to discharge the 

a convenient bed, but a coffer with same. Swinb. 422. 
diven tilings tfawein necessary for 

. (5) It is to be observed, that this custom not having an- 
ciently prevailed in what is now the diocese of Chester, it 
does not at present extend to it. For the custom ofYork 
never attached upon any part of the province which was not 
so during. Uiq reign of Henry VIII., and Chester was annexed 
thereto subsecjuently to that period. S Ves. 3S8. 
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child or children anodier part| and the ^rd part (Which ii 
called the death's or dead man's part) is distributable bj the 
jtftatute ; of which dead man's part, by the statute^ the wtfo 
shall have one-third, and the other two-thirds shidl be dis^ 
tributed ahiongst the children c so that, diridiiig the whole 
into nine parts, the wife shall have fbur and the childred 
five ; in like manner as has been mentioned conceming the 
custom of the city of London »• But if by settlemeBt a 
jointure is limited to the wife, in bar of all her demand^out 
of the personal estate of her husband by virtue of the custom, 
in such case it is as if there were no wife with respect to the 
customary part ; so if it is in bar of all h^r demands, by virtue 
of the said custom, or othervoise^ she shall be debarred also 
of any distributive share by the statute ^ And as f o the 
children ; if the intestate hath a wife, and a child or child- 
ren, which child is heir to the intestate, or which children 
were advanced by the father in his lifetime ; in thi6 case ft 
is as if he had no child ; and therefore his goods shall be cO- 
vided into two parts ; whereof the wife is to have one part 
to herself, and the other half is distributable by die statute », 

as we shall see more of hereafter. If the inteistate hath 

neither wife nor child at the time of his death, his whole 
personal estate (the funeral expences, and other necessary 
charges being first deducted) shall be disposed of in due 
course of administration, as now falling under the direction 
of the statute of distribution^; and consequently must be 
distributed in such manner as was shewn in a former diapter^. 
As to the child's being excluded as being heir ; this, we 
may observe, is one of the main pcnnts wherein the custom 
of the city of London and province of York differ ; as in the 
former, whatever real estate the child has, either by descent 
from his father, or conveyed to him by his father m his Itfe* 
time, it will in no wise bar the child from receiving his share 
of his father's personal estate ; whereas here he will be to- 
tally barred from receiving any part thereof by the custof/if 

8 Page 132. ^*lSwinb. 220l 

* 1 Vern. 15. « Chap. Ui. 

u Swinb. 220. 
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if he should have an/ red estate by descent, or otherwisei 
fiBom his £Either. For here pot only the heir of lands holden 
in lee-aimple is thereby barred from the recovery of a filiid 
portion, but he also that is heir in fee*tail» either general or 
special J ; and although the lands be of very small revenue, 
perhiqpfi not more than a noble yearly rent, and the goods 
very greafc ia comparison of so small a rent (as may be 1000/. 
wf more ;) even in this case the heir is barred from the hop^ 
of a filial portion* : and not only that hAt is excluded from 
a filial portion who doth enter rngmt Ae land immediately 
after his fath^'s deaths but he also who is heir in reversion, 
is heir; and being heb^ ean have no filial portion : so by 
4kia k majf fiff out very hard with the heir in reversion ; for 
JTIiwAedld die in the mean time, before he could lawfully 
enter to those lands which be his only in reversion, he could 
reap no benefit either of his fiuher's lands or goods ; yet he 
must be content with his lot, and though not he, but his 
shall enjoy the land at the time appointed «• And although 
the bar receive the land by setdement made upon his father's 
marriage : yet he is heir so as to be excluded thereby from 
a filiid portion ; as where the father having by settlement on 
Ins marriage settled 4ii8 real estate to himself for life, part to 
his wife for her jointure, and the remainder of the whole to 
his first and other sons in tail, remainder to his own right 
heirs ; the eldest son was thereby excluded iy the custom of 
the province of York, from having any share of his father's 

7 Estates tan may be dther gene- tate tail female general. Tenant in 
nH : -^br general to male or to fe- tail special is, where the gift is re- 
male ; «— or spedaA ; -^ or special to strained to certain heirs of the donee's 
male or to female. Tail general is, body, and does not go to all of them 
where lands and tenements are given in general. As where lands and 
to one, and the heirs of his body be- tenements are given to a man and 
gotten. By which manner of be- the heirs of his body on Mary his now 
queathing, how often soever the do- w^e to be begotten s hereby no issue 
nee in tail marries, his issue by every ^can inherit, but such special issue as 
9ach oMnriage b in successive order is engendered between tfatem two; 
capable of inheriting the estate tail not such as the husband may have 
performam doni, that is, by the form by another wife ; and therefore it is 
of the gift. If lands are given to a called special tail. Black, b.ii. c. 7. 
man, and the heirs male of his body ' Swinb. 231, 232. 
begotten, it creates an estate in tail > Ibid. 231. 
male general ; and vice versa, an es- 

■L 2 
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personal estate^. And if the heir Vld lands by deed of 
feoffment in mortgage, or with clause of redeniptioh ; that 
is to say, upon condition thdt if the feoffor pay unto him a 
sum of money at a certain day, that then the feoffer may re- 
enter, and the deed or grant be void ; yet in the mean time, 
until the condition be performed and the land redeemed, if 
Jie should demand any filial portion he is barred ; because as 
yet he is heir to the deceJEised. But if the lands should be 
redeemed, and the money satisfied, then it is* thought that 
he may recover a filial portion ; because then he is not heir 
to the deceased, nor the advanceinent certain which was 
made by the father in his lifetime<^ (6). 
• Having thus seen how the heir may be barred from re- 
ceiving a filial portion by having lands from his father by de- 
scent or otherwise ; we come now to consider what advance- 
ment will bar a child from receiving a filial portion. But 
before we proceed with this, we may here just take notice, 
that what has been said concerning the heir bemg barred, 
relates solely to his being barred of what he would be eh- 

^ Constable and Constable* 2 Vem. surance to pass lands and tenements ; 

Q75» for it amounts to a feoflfm^, the 

' . A feoffment, or deed of feoi& use drawing after it tbe -possession 

ioient, is the andent method of con- without actual entry, an4 supplying 

▼eyance. 2 Black. Com. 310. Yet the place of Hvery and seisin re- 

since the statute of 27 Hen; VIII. quired by the deed of feofihient. 

c 10. of uses, the conveyance by 2 Vem. 35. 

lease and release has taken place q£ " Swinb. 232. 
it^ and is become a very common as- 

(6) Whien the heir, by the common law, takes lands from 
his father, not as heir at law but by a deyise, expressed in 
such term's as to make him a purchaser, he shall not be de- 
barred from the recovery of a filial portion, Swinb. 2S2. ; for 
he may refuse or waive the bequest, and recover a filial por- 
tion according to the custom of the country. lb. 233. Nei- 
ther shall he be so debarred by the descent of copyhold, or, 
as it seems, of customary lands, upon him from his fadier. 
lb. 2S2. And the youngest son, who is heir in borough- 
english, seems not to be heir, so as thereby to be debarred 
ftota a filial portion ; for he is not heir according to the 
course of the common law, but by a particular custom. 
4> Burn. Eccl. Law, 4i65. 
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titled to by the custom, and not what he will be entitled ta' 
by the statute ; which may be perceiyed by what will be said 
hereafter. 

As concerning the adyancenent, whereby a child may be 
barred from receiving a filial portion; this advancement 
must be by the father in his lifetime. For although another, 
bestow any advancement, be it as much as it may, this pre- 
ferment by another is no bar to the child from the recovery, 
of a filial portion of his father's' goods ; much less where the. 
child hath advanced his estate by his own industry^. And 
if the father bestow any thing upon another for his child's, 
sake, or for the good of his child ; this is no such preferment 
as will hinder a child of his filial portion ': and therefore if 
tlie fisither bestow any thing upon a man of trade, to take his 
son for an apprentice, and to teach him his mystery, this is. 
no advancement to the effect aforesaid ^ ; or if the father 
bestow any thing upon a schoolmaster, or tutor in the uni-. 
versity, for the increase of his child's knowledge in learning,. 
or for any degree there to be obtained ; this is no advance- 
ment to exclude the child of a filial portion'*. 

The advancement must be a provision made by the father 
of some competent thing for the., maintenance of his child, 
whereby he may be the better enabled to live after his fa- 
ther's death ; for if the father bestow any thing upon his 
child to any other end, as money in his purse to spend 
among his equals, or to buy him suits of apparel or books ; 
yet this is not to be holden for an advancement ^.-^ If a 
portion be given to a child in lieu and satisfaction of a filial 
portion, and the child be of age, and in consideration thereof 
doth release his future filial portion ; then the child will be 
barred of any future claim : as a child when of age, for a 
valuable consideration, may release his future filial portion \ 
— If the father in his lifetime bestow a lease upon his child, 
or grant unto him an annuity for life out of his lands, though 
it be in such a manner as the child shall not reap any benefit 

« Swinb. 233. * Swinb. 233. 

'jWct 'Ibid. 

* Ibid, ^ 4 Burn's Eccles. Law, 395. 
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tiiereby» so long as the &lher Uvest bat after his death ; tiua 
is holden for a preferment or advancement : |>ecai]6e it was 
assured unto him in his father's life-time ^ And if the father, 
bestow a competent portion with his daughteir in marriage 
upon him that shall many her ; this is such an adyanee- 
ment as will bar her from a demand of a filial portioiv'''. By 
the word portion is to be understood, not only a sum of 
moneys or part of the fodier's goods and chattels ; but also 
lands and annuities bestowed by the father upon the 8on>^. 
-— Con^etenty signifies equal, or not fiu: mfericur to that 
quandty which otherwise, according to the custom of the. 
province, should fall to be due to the child, after the rate 
and proportion of the fi^ther's estate, at the time when he 
doth bestow any such thing upon his child ; ft>r the same 
being equal, or not much under the rate which should belong 
to the child by the custom, if his father had then died, shall 
stand for a sufficient preferment and advancement to exclude 
him from a filial portion <>• 

It seems since Swinbum's days generally to have prevafled 
as the custom of the province of York, that children (exclu- 
sive of the heir at law) not advanced to their full proportion 
of the children's part, shall be admitted to come in for their 
share .of the said children's part, bringing thereunto their 
fiartkd advancements into hotchpot: agreeable to what 
Swinbum acknowledgeth to be the rule of the civil law; in 
conformity also to the custom of London, and to the mea<* 
sures of the statute of distribution, and the rules observed 
by the courts of equity in all such like cases p* 

Where there is a wife, child, or children, the course of 
distribution of intestates' effects within the province of York 
seems to stands tlius : 

' If a person die intestate, leaving no wife, but an only 
child, which child is heir at law, or advanced, or partly ad- 
vanced, or not advanced ; in all these cases it makes no dif- 
ference ; for one way or other such child shall have the 

* Swinb. 234. o Swinb. 234. 

" Ibid. ** 4 Bum's Ecclcs. Law, 402. 

" IbUL 
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iriiola dear personal et tale. For ioppoaiiig such child Uk 
be heir aft kw ; he shall have nothing by the custom, hut 
by the statute he shall haye the whole as next of kindred. 
If he is advanced ; he shall likewise have nothiag by the 
qostOBS^ but by the statute in like manner he shall have the 
whole. If he is partly advanced ; he shall have one-half by 
tiie euatom, there being no other child with whom to bring, 
his partial advancanent tnlo hotchpot ; and the other half 
by the statute. So in like manner* if he is not at all ad- 
vanced; he shall have eneJialf by the custom, and the other 
half by the statute. 

If aach person hath divers dbildren, one oi whom is heir 
at law, and the others are advanced ; in this cage, with re* 
spect to the custom, it is as if he bad no children ; none o€ 
diem can claim any thing by the custom ; and (the younger 
children beii^ supposed to be fully advanced) the heir at law 
by the statute shall have the whole. So here we may observe, aa 
before hinted 4, that as to the custom the heir at law is barred 
by having lands ; yet by the statute he is in nowise barred by 
any lands that he may have had by descent or otherwise from 
the intestate ; which we have seen in a former chapter <• 

If such person hath divers children, the first of which is 
heir at law, the second advanced, the third partly advanced, 
and the fourth not advanced ; in this case, the child partly 
advanced, and the child not advanced, shall have, one-half 
equally betwixt them by the custom, the child partly ad-i 
vanced first thereunto bringbg his partial advancement into 
hotchpot ; and the other half (which is the dead man's part) 
shall be distributed by the.sti^ute equally amongst all the 
said children (the second only excepted, vrho is supposed to 
be fully advanced already,) share and share alike. But if the 
heir at law hath been advanced by his father, otherwise than 
by lands, or as heir at law, he shall bring such advance- 
ment into hotchpot with bis brothers and sisters, oth^rwis^ 
he shall have no distributive share by the statute. 

In respect of the dead man's part, which b distributable by 
the statute ; we must observe as $.0 thi^, that the represent* 

^ Page 147. '^ Cfaap. iii. page 85. 
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atiTesof children dead are admitted to a distributive share- 
in the place of the deceased child or children whom thej 
represent ; but not so of the customary part by the custom. 

If a man hath a wife and no child, she shall have (besides 
her convenient bed and apparel) one-half by the custom, 
and the other half (being tJie dead man's part) shall be dis- 
tributed by the statute; of which dead man's part by the 
said statute she shall have one*half, and the other half shall 
go to the next of kindred to the deceased in equal degree ; 
so that, dividing the whole, into four parts, she shall have 
three, and they shall have one. But in respect to the dead 
man's part, although there be no child, yet if there hath been 
a child, and there are any legal representatives, that is, lineal 
descendants of such child ; then of the dead man'6 part, by. 
the said statute, the wife shall have but one-third, and the 
representatives shall have the other two-thirda ; so that, di* 
viding the whole into six parts, she shall have four and they 
shall have two. 

If a man hath a wife, and also a child or children, one of 
which children is heir at law, and the others are advanced ; 
in this case, with respect to the custom, it is the same as if 
he had no child; and consequently the wife shall have one- 
half by the custom, and the other half (being the dead man's 
part) shall be distributed by the statute ; of which dead man's 
part, by the said statute, she shall have one-third, and the 
other two-thirds shall go to the heir at law ; so that, di- 
viding the whole into six parts, she shall have four and he 
shall have two. 

If a man hath a wife, and also a child or children, any one 
or more of which children are not advanced; by the custom 
she shall have one-third part, and the children not ad- 
vanced shall have another third part, and the remaining third 
part (being the dead man's part) shall be distributed by the 
statute ; of which dead man's part, by the said statute, she 
shall have one-third, and the other two-thirds shall be 
distributed amongst the children; so that, dividing the 
whole into nine, she shall have four and they shall have 
five. 
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To illustrate this, let luhere for example suppose a nfian 
iohahitiiig within the province of York, dies intestate^ leav- 
ing a clear persoualty of 900(M*; and leaving a widow and 
four children ; the first being heir at law to freehold lands,- 
and having received likewise of his father in his liletime 
400^ to set him up in trade ; the second advanced to the' 
amouirt; of SOOtf. ; the third partly advanced to the amount 
of 600^; and the fourth not at all advanced. The question 
16/ how this personalty shall be distributed? First of all, 
the widow shall have one*third part by the custom, as her 
widow's porticm, to wit, dOOOL Another third part by the 
said custom shall be distributed amongst the diildren ; of 
which the heir at law (as such) by the said custom, is ex-^ 
duded from recoveriv^ any share ; the second son also, aa 
being fully advanced, is ezcludlBd ; but hereunto the third 
son shall bring his partial advancement of 6001* into hotch^ 
pot,, and then the third and fourth sons shall divide the 
36O0L equally between them ; but the real benefit thereof to 
the third son will be but 19O01. and to the fourth son 1800^. 
The remaining third part of the said personalty, which is the 
dead man's part, shall be distributed by the statute ; of which, 
by the said statute, the widow shall have one*third, to wit, 
1000^. ; and the residue, being 2000/. shall be distributed 
equally amongst the said three children, viz, the heir at law, 
and third and fourth sons (the heir at law being let in for so 
much by the statute; and the second son being still ex- 
cluded, as having received more than his just proportion of 
his father's whole personal estate ;) but hereunto the heir at 
law shall first bring his partial advancement of 400/. into 
hotchpot, and so the said three children shall divide the 
whole 24O0/. equally amongst them ; but the real benefit 
thereof to the heir at law will be but 400/. and to the said two 
younger children 800/. each. So that of the whole dear 
personalty of 9000/. the widow shall have 40002., the heir at 
law 400/., the second childnothing, the third child 20(X)/., the 
fourth child 2600/., which added together make the 9000/ •• 
But if by settlement a jointure is limited to the wife, in bar 
« 4 Bum's Eccles. Law, 407. 
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of aU her demaada out of die panK»al eslate of her hns- 
bandy by yirtue of the cufiton or otherwuie, she will be de- 
barred of any share^ either by the custom or statijite ; and in 
such case it will be as if there were no wife> as has been 
mentioned^; and consequently the children mus^ have the 
whole. 

By this custom^ the cu^4»iary share which the children 
are entitled to vesta in them immediatdy on the intestate's 
death; quite diffierent to tbe customary share whidi the 
children of a freonan of London are entitled to by the cus- 
tom of London, which does not vest in them till they ar^ 
twenty-one years of age; wherefore, until they attain that 
age, they cannot dispose of it by will ; and if they die under 
that age their share survives to the other children, as has 
been shewn u. But here, the customary share vests imme- 
diately on the intestate's death, as doth the share the chil- 
dren are entitled to by the statute of distribution ; so that 
the whole is vested in them immediately on the intestate^s 
death, and being so vested, in case either child dies under 
age, and without will, the share of such child will fall under 
the statute of distribution, and go according to the course of 
distribution treated of in a former chi^ter ^. And if the in- 
&nt be of the age of fourteen, if a male, or twelve, if a fe- 
male, he or she may dispose thereof by will ; as has been be- 
fore-mentioned concerning what an infant is entitled to by 

the statute of distributions '. That a male infant may 

make a will, and thereby dispose of his goods and chattels 
at the age of fourteen, and a female at the age of twelve 
years, seems generally so to be allowed as not to admit of a 
doubt ; provided they be of sufficient discretion. But as to 
real estates, by the statute S4f & S5 Hen. VUI. c. 5. sect. 14. 
wills or testaments made of any manors, lands, tenements, 
or other hereditaments, by any person within the age of 21 
years, shall not be good or effectual in law ; yet by this sta- 
tute, and the statute 12 Car. II. all persons of sound mind 
(except infants and married women) are enable to dispose by 

» Page 146. ^ Chap. iii. 

" Page 132. « Pkige 144. 
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will in writing of their whole landed property (except their 
copyhold tenements), ccHiceming which particulars we shall 
treat in the subsequent part of our work, and therewith 
begin the ensuing chapter. 



SECTION IV* 

ObsenxUions an the Use and Benefit a WiU n^ay be to a Man's 
Familtf or Relations* 

Having just now shewn that every man is at liberty to 
make a will, and thereby to dispose of his real estate, and in 
a former part of our work» that he may by will dispose of the 
whole of his personal estate to whom he thinks fit 7 ; like- 
wise that infants at the age of fourteen years, if males, and 
twelve if females, may make wills, and thereby dispose of 
their personal estate ; we shall here make some brfef 
observations on the use and benefit the same may be to 
such of a man's family or relations who would be le- 
gally entitled to his estate and effects, in case he died intes- 
tate. And to this end we will first suppose a man to have 
relations, several of whom may be entitled to the adminis- 
tration of his estate, and he makes his wiU, and appoints one 
or more executors, and thereby gives his relations his per- 
sonal estate, just in the same proportion as the law would 
entitle them thereto in case he had died intestate, and left it 
to the disposition of the law : now by means of the will, 
for which some at first sight may be apt to think there was 
little occasion, much altercation may be prevented ; as there- 
by all disputes and controversies concerning who should 
have the administration will be totally excluded, no room 
being left for dispute ; and therefore it is probable very con- 
siderable expence will be saved : for, as we have seen in the 
first chapter of this book, there may be room for contending 
who should, and who should not have the administration ; 
and in the second chapter, we may perceive there are many 

7 Fag«il29. 
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circumstanced that might excite those entitled thereto^ ri- 
gorously to contend for it ; which has too often been the 
case, and the determining who should have the administra* 
tion has been attended with such expense and detriment to 
the parties concerned, as ultimately to render the intestate's 
personal estate of little or no benefit to them. 

Next let us suppose a man to die intestate, leaving a wife 
and several children who are of age, and equally entitled to 
the administration with their mother ; yet all amicably agree 
to suffer their mother alone to administer their deceased fii- 
ther's estate ; and that one or more of those children have 
been advanced by their father, either in part or to the full 
amount of their share of his personal estate. Now although 
those children may all have amicably agreed to suffer their 
mother to administer, yet it may not only require some con* 
sideration for the administratrix to ascertain this advance* 
ment, and so to make a just and equal distribution amongst 
them, pursuant to the statute of distribution ; and, if the 
intestate be a citizen of London, or an inhabitant of the 
province of York, where the customs interfere with the 
statute, to make distribution pursuant to those customs and 
the statute ; but it will probably require much more consi- 
deration, as well as a deal of pains and trouble for the 
administratrix, after she has allotted each of those children 
their lawful share, to convince them that it is the whole each 
can demand ; so that all may be satisfied of justice being 
done, and thereby be prevented from calling in the aid of 
counsel, or some person learned in the law, if not the aid of a 
court of equity, to satisfy them respecting their shares of 
their deceased father's estate ; which latter aid having been 
often required when the former could not satisfy, the con- 
sequence has been, that considerable sums of money have~ 
been spent in litigation, and that not only to the great loss, 
but even to the utter ruin of some of the intestate's chiU 
dren ; which might totally have been prevented, had he 
made a will with good advice, as by the assistance of some 
person sufficiently versed in the law. 



WHO DIIS WITHOUT WILL OR TI8TAMBNT. 157 

> Againi let ui suppose a man to die intestat e t leaving no 
wife, but a child or children, who may not be of the age the 
law requires to administer his estate. Here as conoeming 
the persond estate, the ordinary assigns some person to take 
care thereof, and to provide for the infant's maintenance and 
education «• Whereas the father might by will have< vested 
hb estate in one or more of his judicious friends to have 
taken care thereof, and to have disposed of it at such tisoues 
and in such manner as he might have directed; by which 
means he would not only have had one or more persons 
of his own choosing to take care of his estate for his chil* 
drmi, and to distribute it to them according to his own 
direction, but would have saved the expence whiqh the .o^di» 
nary's assignment is attended with, and which ceases when 
either child attains twenty-one years of age, on. which, a new 
administratiim is granted ; the expence whereof, as well as of 
that which ceases, is somewhat more than the eixpence of 
general letters of administration : so that in this case here is 
periiaps more than double the expence to come out of the 
deceased's estate than the proving his will (if he had made 
a will) would have been attended with ; and probably much 
greater expence than this may be occasioned, by the chil. 
dren, when of age, calling the person assigned by the ordi- 
nary to account, and in getting his account settled and 
adjusted. 

Concerning the utility of a will, and the benefit it may 
be of to a man's family or relations, much more might be 
said ; as any person, after reading this work may clearly per« 
ceive, and thereby see that such advantage may redound to a 
man's family or relations by a will, as to be convinced that 
the small expence of employing counsel, or a person suffici* 
ently versed in the law for making it, is not an object to be 
compared with the hazard of litigation that might be occa- 
sioned by a person d}dng intestate ; and the loss and detriment 
his family or relations may thereby sustain. —By a will made 
mth good advice, or by the assistance of a person sufficiently 

' 1 Black. Com. 461. 463. 
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yenSed in the law, the testator's estate may be given and dis- 
posed of 1^0 as not to leave the least room for dispute or litiga'^ 
tion ; yet if the will be not made with good advice^ it may be 
attended with as bad consequences as if the testator had died 
intestate, and left his estate to the disposition of the law ; and 
this is obvious to every person who has been conversant wilJi 
the books of report, or hath attended the courts of justice ; 
and it is observed by Sir William Blackstone*, that an igno« 
ranee of the forms which the policy of the laws hath made 
necessary for the wording of last wills and testimients^ and of 
the attestation, must be of dangerous consequence to sudi as 
<«ompile their own testaments without ttiy assistance; and that 
those who have attended the courts of justice, are the best 
witnesses of the confusion and distresses that are therdby 
occasioned in families, and of the difficulties that arise in dts-* 
coming the true meaning of the testator, or sometimes in dis* 
covering any meaning at all ; so that in the end his eslito 
may be vested quite contrary to his intentions; beettosebefcas 
perhaps omitted one or two formal words, wfedch are neces- 
sary to ascertain the sense with indtspolable legal pecision, 
or has executed his will in the presence of fewer witnesses 
than the law requires. 

As an illustration of these observations will appear in the 
ensuing part of this work, where the testator has such in- 
structions for making his will, as by due attention thereto 
he may be assisted and enabled to make it with accuracy, 
unless his estate should be so fettered with intails, or en- 
tangled by settlements or conveyances, as to render him in- 
ca;>able of forming a just conception thereof, and under such 
circumstances, as well as when the estate is of very consider- 
able value, it is advisable for him to apply to counsel, or some 
person well versed in the law, for further information ; we 
shall now oondude this part of our work, by just mentioning 
that as it hath been presumed, where a will has been made 
contarary to the interest and inclination of some of the testa- 
tor^s family or relations, the same unknown to him has b^en 

• 1 Com. 7. 
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destrojed before hia death, or concealed afterwardf : and 
tlierdl>j9 notwithstanding the care he may haye taken to 
diq>ose of his estate and effiectSi the sane haye been left to 
the disposition of the law ; for preventing such misfortune 
we may observe Lord Coke's advice ; which is to make two 
parts of the will, and to leave one part thereof in the hands 
of a friend^; either of which parts may be proved, and 
hereby the testator's will may be secured ; and if he should 
have a mind to cancel it at any time before his death, this 
will in no wise prevent or hinder him from so doing ; no 
more than if there was only one part. For the cancelling 
of one part, when the same is done with an intention to 
destroy the will, is as the cancelling of both, and a good 
revocation of the whole will ^. •— Where the estate and 
effiscts are of any considerable value, this method of 
making the will in two parts, and leaving one part thereof 
with a friend, is commonly used. 

i» Co. Rep. 36. would be well for him at the time 
« I P. Will. 346. Hotel. 4th of cancelling the dupUcste to men- 
edit. The deatraying the wiU by tion his intention to some disinter« 
cancelling the duplicate, depending ested person, or to make a memo- 
on its being done with a mind or randum thereof in writing, which 
iatentioD to revoke (unless the te^ might be subscribed by witnesses, 
tator makes another wiU^ and there- similar to the form we have, in a 
by effectually revokes the former, subsequent page, laid down for re- 
concerning which we -shaU treat in publishing a mil. 
a subsequent part of our work,) it 
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CHAPTER L 

OF THE POWER A MAN HATH FOR DTSP0SIK6 OP HIS PRO- 
PERTY BY WILL. — WHAT HE MAY NOT DISPOSE OF BY 
WILL. — ESTATES TO BE SO DISPOSED OF AS NOT TO BE 
RENDERED XmALIENABLE AFTER A CERTAIN TIME. 

In the former part of this work it has been shewn, that all 
persons may by will dispose of their personal estate to whom 
they think fit « ; and that male infants, if they are of sufficient 
discretion at fourteen, and females at twelve years of age, 
may dispose of their personal estate by will^. Personal 
estate is generally understood in contradistinction to real 
estate, as money, goodo, and chattels, particularized in the 
second section of the second chapter of the Law's Disposal, 
and there shewn by what will go to the administrator «• As 
to real estate^, by statute S4 & S5 Hen. YUI. c. 5. and 
by virtue of the statute 12 Car.IL c.25« all persons (ex- 
cept married w&men, infants, idiots, and persons of non- 
sane memory) are empowered to dispose by will in writing 
of the whole of their landed property (except their copy- 

« Page 129. ' Page 33—44. 

b Page 144. 154. ^ Defined, page 108. 
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hold tenements) to whom they think fit; unless it be to 
bodies corporate^ ; and that even to the. total disinherison 
of the heir at law, notwithstanding that erroneous opinion 
which some entertain of the necessity of leaving the heir 
a shilling, or some other express legacy^ in order to disin- 
herit him effectually. 

Thus has the legislature enabled persoiid to dispose of 
. their landed property to any person or persons, except it be^ 
to bodies corporate, the reason of which exception will be 
shewn hereafter. And as to freehold estates held by one' 
person during the life of another, styled estates pur auter 
vte, those are also devisable by will, as may be perceived by 
what has heretofore been mentioned^. But no provision 
being yet made with respect to copyhold estates, the power 
c^ devising is now indirectly exercised over those by an ap- 
plication of the doctrine of uses similar to that which was 
miciently resorted to in respect to freehold lands ; for the 
practice is to surrender to the use of the owner's last will^ 
and on this surrender the will operates as a declaration of 
the use and not as a devise of the land itself. So from 
hence we may observe that the testamentary power is now 
exerciseable either directly or indirectly over land of every 
tenure now in use, where the same is not held in joint- 
tenancy, or fettered with intails of which we shall hereafter- 
make mention. But with respect to land, or real estate, it 
must be observed, that a devise will not operate thereon, 
unless the testator is in possession thereof at the time of 
executing his will ; yet as to personal estate it will operate 
upon whatever p, man has thereof at the time of his death, 
ccfnceming which we shall see more in a subsequent 
chiq^ter. 

Where there {s % general devise of lands, and there is no 
surrender of the copyhold lands to the use .of the will, the 
construction at law is, that those do not pass by the will ; copy- 
hold lands not being properly the subject of a devise, and 

« 2 Black. Com, 375, 376. < Co. Litt. ill. notel. ISthedit. 

' Page 62. 
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therefore do not pass by the will, but by the surrender^ (1). 
So if I would devise a copyhold estate I must surrender it to 
the use of my will, otherwise after my deftth application 
must be made to a court of equity for supplying Uie defect 
thereof, which the court will do in some cases, as in favour 
of a child or tuMfotv, and in favour of creditors where there 
fga devise of real estate to pay debts, and there is no real 
estate but copyhold ^ And a surrender of copyhold estate 
hath been supplied for creditors, though there was freehold 
specifically devised by the same will K 

^ 1 Aikyns, S88. In a case be- sufficient to pass copyholds, which 

fore Sir Loyd Xenyofh master of the the testator Ind before sttrrenderied 

roUs, ntting for lord chancellor, his to the use of !Ms will. S Bra. C^ 

honour determined that a mere Rep. 58. 

draught of a will, the signing and ' Law of Test. 171. 4 Bum's 

publication whereof were prevented Eodea. Law, 59. 

by the sudden death of the testator, ^ Sishjf T. Eley, 2 Bro. Cbtu 

yet being proved in the ecclesiastical Rep. S25. 
court as a testamentary paper, was 



(1) The necessity of a surrender in order to render a 
devise of copyhold lands effectual is now dispensed with, 
and consequently, the equitable doctrine of supplying sur- 
renders, which is discussed in the text, is no longer a subject 
of useful enquiry. By statute 55 Geo. III. c. 192., it is 
enacted, <^ that in all cases where by the custom of any 
*^ manor in England or Ireland any copyhold tenant of sucn 
^< manor may by his or her last will and testament dispose of 
** or appoint his or her copyhold tenements, the same having 
" been surrendered to such uses as should be declared by 
*^ such last will and testament, every disposition or charge 
^< made or to be made by any such last will and testament, by 
^< any person who shall die after the passing of this act, m 
" any such copyhold tenements, or of any right, title, or 
** interest in or to the same, shall be as valid and effectual to 
** all intents and purposes, although no surrender shall have 
." been made to the use of the last will and testament of such 
*^ person, as the same would have been if a surrender had 
** been made to the use of such will." This, statute, how- 
ever, only supplies the want of a mere formal surrender, 
igid not of a surrender which is matter of subs^ce. Doe d. 
Nethercote v. Bartlcy 5 Bam. & Aid. 492. 
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Where the reol estate generally is devised for, er diarged 
bj will with, pajnanent of debts, copyhold lands, which are 
net soroendered to the use of the will, do not pass thereby, 
if there be freehold sufiieient to answer the ptirpose; other* 
wise, the c<^yhold shall pass, and the court will supply the 
surrender. Yet the freehold, if any, shall be first applied : 
but tins is to be understood of the legal estate only, for an 
g^ita l ii estate of copyhold will pass by such devise without 
sanrender' ; as where a c(q>yholder has mortgaged his copy* 
hold and the mortgagee is admitted, the mortgagor, not 
having the legal estate of copyhold in him, has no estate 
that he can surrender^ and therefore may devise the copy- 
hfrfd premises without any surrender "*, as also he may where 
the legal estate is in trustees ■• 

A surrender shall be si^plied for a limited interest (a 
wife for life) though the devisees over (nephews and nieces) 
are net entitled to have it supplied lor them<»« And a sur<* 
render will be supplied for a wife against a distant heir (a 
nephew) not provided for by the testator p. And for 
children wherever the heir is provided for, though the pro- 
vision be not from the testator. -^If there be a custom in a 
numor, that copyhold shall not be surrendered to the use of 
a will, such custom is bad <i*-— Where the testator by his 
wifl, taking notice that he had not surrendered copyhold 
estates, which he devised, but directing his son to convey 
them, and devising to the son other estates, though the 
copyholds were not devisable by custom, the surrenders 
were decreed to be made.* And lord chancellor was cleiirly 
of opimon that, though those copyholds were not devisable 
by the custom, yet, as the testator might dispose of them, 
and had marked his intention so to do, that brings it within 
the principle upon which the court proceeds in supplying 
surrenders for payment of debts or provisions for youngest 



I 3 P. AVill. 98. note 2. 4th edit. ** Marston ▼. GotMin* 3 Bro. Cluu 

« Bid. 360. note 1. Rep. 17a 

° 2 Atk. SS. 1 Bro. Clia;Rep. 9 Chapman y. Gibtottt Ibid. 929. 
481. ^ PiMe V. Pike, Ibid, 286. 
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children, which are considered as meritorious considerations ; 
and decreed the surrender prayed by the bill '• 

Concerniiyg infants, married women, idiots, and pei^ons of 
nonsane memory, more will be said hereafter under a subse- 
quent head; and here we may observe, that notwithstanding 
the law has given a man a large and extensive power for dis- 
posing of his property by will, yet there are^ some estates and. 
effects which he may by deed or otherwise dispose of in his. 
lifetime, but is not allowed to dispose thereof by will ; and 
those shall be our next subject. 

And here we shall £rst advert to what has been men- 
tioned in the former -part df this work, that all such chattels 
personal as a woman is possessed of, immediately on mar-; 
Tiage vest in her husband ; and that her chattels real he may; 
make his ownsf he pleases '• The former of those he may 
dispose of by will to whom he thinkjs fit ; but the latter, 
unless he exercised some act of ownership to make them hi^ 
own, as in case of leasehold estates for years, or for years 
determidable upon lives, he surrender the leases, and 
take new leases, or sell the estates and repurchase them, 
otherwise those will not pass by his will« but on his death 
will return to his wife ; yet if he survives her, they will be his 
own to all intents ^ So it will be in respect. of any debts, 
that were due to the wife before marriage, and which were 
not received or got in by the husband and wife during their 
joint lives. So likewise it will be in respect to the wife's 
paraphernalia described in the former part of this workn. 

And in case of joint-tenancy, if any estate either real or 
personal is held in joint-tenancy, it cannot be devised by 
will ; or a devise of an estate whereof the devisor is jointly 
seised is void, the will not taking effect till after the death 
of the devisor, and by his death all the estate presently 
comes by the law to his companion who surviveth^, and 
who takes the whole by prior title *. — - The nature and 

' Warden v. JFardeU, 3 Bro. » Page 42. 

Cha. Rep. 116. ^ Co. Lit. 185, 186. 

• Page 3. » GUb. on Wais, I2S. 

f 4 Co. Rep. 51. 
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i^cts of joint-tenancy being very necessary to be understood, 
I shall here be somewhat particular in describing it; and 
then shew how a joint-tenant may obtain power for devising 
his part by will. Joint-tenancy is where two or more per- 
tons come to and hold an estate jointly by one title, 
and those persons are called joint-tenants, because the 
estate is conveyed to them jointly ; as where a man seised 
or possessed of an estate in fee-simple, makes a convey- 
ance to two or more and their hcArs, or makes a lease to 
them for life, or where two or more have a joint estate in a 
chattel real or personal, or a joint-estate in a debt, duty, 
covenant, contract, &c* it is a joint-tenancy, and the part of 
him that dies, goes not to hb heir, executor, or administrator, 
but the whole to the survivors or survivor^; and a will 
made by a joint-tenant during the continuance of the joint- 
tenancy is not a good will, even as to his share of the estate 
under the statute of wills, notwithstanding a subsequent 
severance of the joint-tenancy by a partition made c^ter the 
making of the will and before the testator's death, unless 
there be a republication of it after the partition > (2). But as 
to joint merchants for the wares, merchandizes, debts, or 
duties, that they have as joint-merchants, or partners, the 
same shall not survive, but shall go to the executors or ad- 
ministrators of him that dieth, by the law of merchants, 
which is part of the laws of this realm for the advoncement 
fflid continuance of commerce and: tjpade, as being for the 
public good K And for the encouragement of husbandry 

y 2 Black. Com. 399. ' Co. Litt. 182. 

» Burr. 1488. 



(2) A joint-tenant, wliile such, cannot devise although he 
survive, for until he has survived he has not any devisable 
interest. After he has survived he has a several seisin, and 
is then competent in point of ownership to make an effectual 
wilL l^e owner of an estate in joint-tenancy may acquire 
a power of iJienation by mU^ by severing the joint-tenancy ; 
and this should be done as a preliminary step, before any 
attempt is made to. devise. Watk. Pr. Conv* (ed. Preston) S2^ 
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and trade, it is held, that a stock on a fkraiy though oo 
cupied jointly, and also a stock used in a joint undertaking, 
by way of partnership in trade, shall always be considered 
as common and not as joint-property, and there shall be 
no survivorship therein \ So that it may be in the power of 
the joint-merchant, joint-trader, or farmer, to devise his 
share by will ; and in case he dies without wiU, the same 
shall go to his administrators : and the surviving partner is 
considered in .equity barely as a trustee for the fepre- 
sentatives of the deceased : upon which footing the accounts 
must be taken, and nothing considered as the share of the 
survivor till afterwards ; because of the continuance of the 
property in the stock to the representatives of the deceased 
partner, who has a specific lien thereon, although the sinr- 
vivor afterwards dies or becomes bankrupt «. 

In order to shew how one joint-tenant may obtain power 
to devise his part by wiU, we may first take notice of the 
difference between joint-tenants and those called tenM:its in 
common ; and then proceed to shew how a joint-tenancy 
may be turned into -a tenancy in common by either of the 
tenants, and from that brought into a separate estate. Joint- 
tenants have the estate by one joint title and io one right, 
and tenants in common by several titles, or by one title and 
by several rights, but this prc^erty is common to them both, 
vizm that their occupation is undivided, and that neither of 
them knoweth his own separate part<>» both having a unity 
of possession, so that neither tenant is possessed of any par-* 
ticular part of the estate, but each h,ath a share in and 
throughout the whole ; and, as has been observed, an estate 
held in joint-tenancy goes to the survivors or survivor, and 
never descends to the heir nor goes to the ei^ecutor or ad- 
ministrator of the deceased, except in the case of joint- 
merchants, traders, &c. But of an estate held by a tenancy 
in common, either of the tenants may dispose of his part to 
whom he pleases by will, and the devisee or devisees to 

•» 2 Bl^ck. Com. S99^ «« Co. Litt* ISa. 

« MSS. 
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whom the same is deyised will have a good title thereto; 
and in case the estate is not devised by will, and one of the 
tenants thereof dies intestate, his share will descend or go to 
his issue or next of kin «• 

The creation of an estate in joint-tenancy depends on the 
wording the deed or devise by which the tenants claim 
title ; for this estate can only arise by purchase ^ or grant, 
thi^t is, by the act of the parties, and never by mere act of 
law s. If an estate be given to two or more persons without 
adding any restrictive, exclusive, or explanatory words, as 
if an estate held in fee-simple be devi sed to A and B and 
their heirs : this makes them joint-tenants in fee thereof; so if 
it be given to A and B for their lives, it makes them joint* 
tenants for life. So if a chattel real, as a leasehold estate 
for years, or any chattel personal, as a horse, a piece of 
plate, or any household goods, be given to two or more per- 
sons without adding any restrictions, exclusions, or expla- 
natory words, they are joint-tenants thereof. A tenancy in 
common may be created by express limitation, but care 
must be taken not to insert words which imply a joint-estate ; 
but as in this respect there is great nicety in wording of 
wills as well as deeds, it is the most usual as well as the 
safest way, when a tenancy in common is meant to be 
created, to add express words of exclusion as well as de- 
scription, and limit the estate, whether real or personal, to A 
and B [the persons to tohom it is limited'] to hold as tenants 
in common^ and not as joint-tenants **. 

Joint-tenancies may at any time be turned into tenancie$ 
in common at the election of either of the joint-tenants ; for 
if one joint-tenant aliens or conveys his estate to a third 
person, the joint-tenancy is severed and turned into a 
tenancy in common ; for the grantee and the remaining 
joint-tenant hold by different titles (one derived from the 
original, the other from the subsequent grantor;) and if 
a joint-tenant in fee makes a lease for life of his share» this 

« Hawldns's Abr. Co. litt 267. * 2 Black. Com. 180. 

' The word puwhase is defined. ^ Jbid, 194. 
Page 87. 
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defeats the jointure * ; so if there be three joint-tenants and 
one of them aliens to another that which to him belongetb^ 
in this case the alienee is tenant in common with the other 
two joint-tenants, but the other two are seised of the two 
parts which remain jointly, and of these two parts sur- 
vivorship will take place ^ ; and if one of the three joint- 
,tenants leases his share to one of his companions, though 
the joint-ptenancy is destroyed with regard to that part, yet 
the two remaining parts are still held in jointure K When a 
joint-tenancy is turned into a tenancy in common, any of 
the tenants in common, as has been before observed, .may 
devise their share by will, or the same if not devised will de- 
scend or go to their issue or next of kin ; yet the -devisees or 
issue will not have an estate in severalty or any separate 
estate ; but will still be tenants in common, and til] partition 
made, the unity of possession will continue ; for there are 
'Only two ways by which estates held as tenanpies in common 
can be dissolved ; the one is by uniting all the titles and 
interest in one tenant by purchase or otherwise, whereby tlie 
whole may be brought to one severalty, or the whole estate 
vested in one of them ; the other is by making partition ^ ; 
which if they mutually agree, they may make when they 
please between themselves; but if they cannot mutually 
agree to divide, they may have recourse to the writ fran^d 
upon the statutes SI Hen. VIII, c. L and 32 Hen. VIII, c. 52, 
whereby all joint- tenants and tenants, in common, either 
of estates of inheritance or other less estates, are com-» 
{Sellable to make partition Q. 

From hence we may perceive, that a man by his own 
act may obtain power for disposing by will of his share in 
the estate which he held in joint-tenancy. So where a man 
is seised of such estate in fee-tail as by virtue of a fine or re- 
covery may be conveyed, of which mention is made in the 
appendix to this work ; he may obtain power to devise the 
same by will. But if the joint-tenant, or tenant in tail, make 

* 2 Black. Conu 18i, 186. *" 2 Black. Com. 194. 

k Co. Litt. 189. . . » j[Hd, 185. 

1 2 Black. Com. 186. 
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his will before severance of the joint-tenancy, or bar- 
ring the entail, the devise will be void ; therefore if the joint- 
tenancy be afterwards severed, or the intail barred, the tes- 
tator should republish his will, as * thereby the same may 
be made effectual for passing the estate. With respect 
to dower, mentioned in the former part of this work, we may 
here, by way of reminding the reader of what has heretofore 
been said concerning it, just observe, that a wife cannot be 
barred thereof by her husband's will, unless after his death 
she accepts of any thing given her thereby as in lieu or 
satisfaction for her dower (S). 

(S) The general doctrine on this subject, upon which all 
the cases agree, has been stated as follows : the right to dower 
being in itself a clear legal right, an intent to exclude it 
must be demonstrated by express words, or by clear and 
manifest implication ; the instrument must contain some pro- 
vision inconsistent with the assertion of the right to demand 
dower* It must appear there is a repugnancy between the 
two claims, or the wife will not be put to elect between them. 
Arnold v. Kempsteady 2 Eden, 236. Strahan v. Suttotiy 3 Ves. 
24f9- Birmingham v. Kirwan, 2 Sch. & Lef. 444. Lord Dor- 
Chester v. Earl of Effingham^ Coop. 319. Greatorex v. Cary^ 
6 Ves. 615. Chalmers v. Storily 2 Ves. & Bea. 222. MiaU v. 
Brainy 4 Madd. 119. Butcher v. Kemvy 5 Madd. 61 • There 
has, however, been a considerable difference of opinion as to 
the application of this rule to the case of a devise of an 
annuity to the widow charged upon the real estate. The first 
case in which the question arose, (for the early cases merely 
decided that the gift of an estate to another person did no^ 
exclude the wife from claiming dower) was that of Piiis 
V. Snowden, before Lord Hardtoickcy cited 1 Bro. C. C. 292. 
His Lordship there held, that a devise to the widow of an 
annuity, with a -clause of entry, did not bar her of her dower. 
This was followed by Arnold y, Kempsteady 2 Eden, 236., in 
which Lord Northington determined against the claim of the 
widow, and held that she must elect to take either her dower 
or under the will. The next case was Villareal v. Lord 
Galtvau, Amb. 682. S.C. 1 Bro. C. C. 292. before Lord Cam- 
den. His Lord^ip having the two conflicting authorities be- 
fore him, adopted the opinion of Lord Northington^ and was 
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HaTing thus shewn what a man may, and what he may not 
dispose of by will, we come now to treat on the disposid 
of estates in such manner as the same may not thereby be 
rendered unalienable after a certain time. 

Although, as it has been observed, a man may by will 
dispose of his landed property to whom he thinks fit, and 
that even to the total disinherison of the heir at law, yet he 
must dispose of it in such manner as that it may be aliened 
or conveyed within such time as the law hath fixed; in 
order that it might thereby be rendered capable of answering 
the purposes of commerce, and providing for the innume* 
rable contingencies of private hfe"" ; and therefore the estate 

o 2 Black. Com. 174. 



afterwards followed by Sir Thomas Seooellf in Jones v. CaUieTf 
Amb. 730. and by Mr. Justice BuUer, in Wake v. Waie, 
3 Bro. C. C. 255. S. C. 1 Ves. jun. 335. The opinion of Lord 
Hardmckey on the other hand, in favour of the claim of 
dower, has been adopted by Lord Rosslyn^ in Pearson v. 
Pearson^ 1 Bro. C. C. 292., by Lord ThurlotOf in Forstery* 
Cook, 3 Bro. C. C. 34<7m and received considerable countenance 
in the elaborate judgment of Lord Alvanley in French v. 
Daviesy 2 Ves. jun. 572. His Lordship, however, did not 
go the length of giving any determination upon the subject ; 
that case only deciding that an annuity claimed out of a 
mixed fund, composed of the real and personal estate, did 
not bar the widow. In another case, Greatorex v. Cary, 
^ Ves. 615., which, however, did not meet with a very full 
discussion, the like point, as to the claim out of a mixed 
fund, was again decided by Lord Alvanley in the same man- 
ner. In the last case upon this subject, Miall v. Brain, 
4* Madd. 119., Sir John Leach held that the ^ift of an annuity 
would not bar the widow of dower, unless it was the clear 
intention of the husband to exclude her from it. From the 
more recent date of the decisions in favour of the claim of 
dower, it seems probable that a stronger indication of intention 
would now be required in order to put the widow to her elec- 
tion, than the mere devise of an annuity with a power of 
entry to enforce the payment of it. 
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must not be so devfsed as to create what the law callt an 
perpetuity. As where a devise was made to the Draper» 
Company and their successors in trust, to convey the estate 
to the devisor's grandson Matthew Humherston for life^ and 
afterwards, on the death of the said Mattheto, to his son 
for life, and so to the first son of that first son for life, Ac, 
and if no issue male of the first son, then to the second sod of 
the said MaUhen HumberHon for life, and so the first son, 
&c^ and in failure of such issue of the said Matthetv, then to 
another Matthexo Humberston for life, and to his first son for 
life, Stc* with remainders over to many of the Humberstons 
(aa the reporter thinks about fifty) for their lives successively, 
and their respective sons, when bom, for their lives, without 
giving any estate in tail to any of them, or making any dispo- 
sition of the fee. This case being brought before the court 
of chancery, it was held by Lord Cowper, that this attempt 
to make a perpetual succession of estates for life, was vain 
and impracticable, and that there ought to be a strict settle- 
ment made^ and the intent of the testator followed as far as 
the rules of law would admit ; and his lordship directed a 
settlement to be made, so that such who were in being should 
be only tenants for life ; but where the limitations was to a 
son not in being, there he must be made tenant in tail K 
who, when of age, may be enabled by suffering a recovery, 
if not by passing a fine, to sell and convey the inheritance, 
which a tenant for life cannot alone obtain power to do, as 
will be shewn in the appendix to this work, as also how real 
estates may be devised with remainders in tail* 

With respect to executory devises, a brief description 
whereof we shall see hereafter ; the utmost length that has 
been hitherto allowed for the contingency of an executory 
devise to happen in, is that of a life or lives in being, and one- 
and-twenty years afterwards ; as when lands are devised to 
such unborn son of a feme-covert as shall first attain tlie age 
of twenty-one, and his heirs ; the utmost length of time that 

^ 1 Gdb. on Wills, 159. Law of Test. 155. I P. Will. 333. note^l. 
4th edit. . 
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can happen before the estate can vest, whereby the mheri- 
tance may be aliened or conveyed, being the life of the 
BOiOther and the subsequent infancy of her 8on(4«). 

As to chattels real % which may be devised with limitations 
over ; in order to prevent the danger of perpetuities, it has 
been settled, that those may be devised to one for life, and 
after his death to another for life, which is termed limiting ^ 
over, and so to as many persons as are in being ; but all the 
persons must be in being during the life of the first devisee, 
or person to whom first devised, as then all the candles are 
lighted and consumed together, and the ultimate remainder, 
as it is termed, is in reality only to that remainder-man who 
happens to survive all the rest: or, that such remainder may 
be limited to take effect upon such contingency only as must 
happen (if at all) during the life of the first devisee '. 

Limitations of chattels personal, in remainder after a be- 
quest for life, are in like manner permitted, though formerly 
that indulgence was only shewn where merely the use of the 
goods, and not the goods themselves, was given to the first 
legatee, the property being supposed to continue all the time 
in the executor of the devisor. But now that distinction is 
disregarded ; and if a man, either by deed or will, gives or 
devises his books or furniture to A for life, with remainder 
after the death of A to B, this remainder to B is good * ; and 
it has been held that B might exhibit a bill against A to com- 
pel him to give security that the goods shall be forthcoming 
at his decease. But, by Lord Thurlow, in a late case : The 
cases as to tenant for life giving security for the goods have 
been overruled, and the court now demands only an inventory, 
which is more equal justice ; as there ought to be danger, in 
order to require security *• With respect to bequests of 

<! Described page 34. ' 2 Black. Com. 398. 

' Law of Test. 82. 2 Black. Com. ' Foley 4; Bumel, 1 Bro. Ouu 
174. Rep. 279. 



m 



(4) See on this subject an elaborate note by Mr. Sugden, 
his edition of Gilbert on Uses and Trusts, p. 260. 
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chattels with limitations overy we must observe^ that where aa 
estate-tail in things personal is given to the first or any sub- 
sequent possessor, it vests in him the total property^ and no 
remunder over shall be permitted on such a limitation. For 
this, if allowed, would tend to a perpetuity, aa the devisee or 
grantee in tail of a chattel has no method of barring the 
entail : and therefore the law vests in him at once the entire 
dominion of the goods, being analagous to the fee-simple 
which a tenant in tail may acquire in a real estate »• So, 
upon the same principle, if a sum of money is intailed, all 
subsequent limitations over will be barred ^. 

And upon this principle the resolutions have been concern- 
ing chattek bequeathed to go as heir-looms; as where Lord 
Foley by will bequeathed all his plate, china, &c. which 
should be at Stoke, Whitley, or Foley-House, to be held and 
enjoyed hy the several persons xiohojrom time to time shotdd 
respectively and successively be entitled to the use and possession 
ffthe same houses respectively^ asy in the nature of heirlooms, 
to be annexed^ and go along V)ith such houses respectively Jbr 
ever, A son being bom who was tenant in tail of one of the 
houses (subject by the will to his father's life-estate therein) 
the chattels so bequeathed were held to vest in him at his 
birth, and he dying, to vest in his father as his personal 
representative* — By Ashurst, lord commissioner. The gene- 
ral rule is, that where the chattel interest comes to one who 
would be tenant in tail of land, the limitations over are void. 
^- There i& also another rule that the interest may be so 
given as not to vest absolutely in the first taker. Where 
the testator leaves it to the court to make the conveyance^ 
the court will protect the property as far as may be ; here 
he has taken upon him to be his own conveyancer. The 
chattels are to accompany the estate. — When a tenant in 
tail comes into esse [being] it must vest; otherwise the 
absurdity must happen of the personal estate being tied up 
longer than the real. We can only adopt so much of the 

* S Black. Com. 398. "^ 4 Bum's Eodes. Law, 144. 

2 Bro. Cha. Rep. S3. 127. 
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testator's intent as was legal. It. must follow the rule of law ; 
and a person becoming tenant in tail must have the abso- 
lute interest in the personal property *. 

So where the testator directed ^< that all his plate^ china, 
<< &c. which should be in. his house at Hanbury Hall^ should 
« go as heir-looms with his real estate^ and be held and en* 
*^ joyed hy the person or persons* that shali> for the time 
^' being, by virtue of his will, be entitled to his said real 
*^ estate, asjhr as the rules qflana and equUy ^iUpermitf and 
directed an inventory to go with the estate ;* the same were 
decreed to vest in thefirst tenant in tail who came into being, 
and on his death to vest in his &ther as his personal. repre* 
seBtative7.(5). 

' Foley v. Sumdt 1 Bro. Cha. ^ Vaughan ▼. SursUm, 3 Bro. 
Rep. 274. Decree affirmed in die 'Ouk Rep« 101. 
House of Londs, April, 1785. 



(5) The decisions in the cases of Foley v. . Bumely and 
Vamhany. Burslem^ cited ia the text, have been followed by 
Foray ce v. Ford^ 2 Ves. jun. 536.; Carr v. Lord Errol, 
14. Ves. 478. Stratford y. Potvell, 1 Ball & Beat. 1.; and it 
is now indisputably settled, not only that there can be no 
ffift over of chattels afler a gift in tail, but that a person not 
tn esse at the date of the will, cannot take a life-interest only. 
And Sir JViUiam Grant has con^dered it clear that there can 
be no difference whether the estate tail be created by express 
words, or by words which are construed only to create an 
estate-tail. Brouneher v. Bagot, 1 Meriv. 281. A case 
which was much considered, and which gave rise to a consi- 
derable extent of argument, lately arose out of the following 
bequest by Lord Vere: He bequeathed certain chattels to 
trustees in trust for his wife for life,, then to his son for life, 
<^ and .after the decease of th^ survivor, in trust for such 
''person as should from time to time be Lord Vere; it 
'' being my will and intention that the same should, after the 
'' decease of my wife, go and foe held with the title of the 
" family, as far as the rules of law and equity will permit.'^ 
Lord Vere at his death left his wife and son surviving, and 
also two children of his son. The wife and son died, and 
afterwards the eldest grandson died, leaving issue a son, who 
died aain&nt, the second grandson being still livingi and it 
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In the case of terms of yean and personal chattels, the 
veHing of an interest which in reality would be an estate tai), 
bars the issue and all the subsequent limitations ; but terms 
of years and personal chattels may be intailed by executory 
devise or by deed of trust, as effectually as estates of inheri- 
tance ; if it is not attempted to render them unalienable be- 
yond the duration of lives in being and twenty-one years 
after, and perhaps in the case of a posthumous child a few 
months more ; a limitation of time wisely adopted in analogy 
to the case of freeholds of inheritance, which cannot be so 
limited by way of remainder as to postpone a complete bar 
of the intail by fine or recovery for a longer space. By a 
series of decisions every species of property is in substance 
equally capable of being settled in the way of intail, and 
though the modes vary according to the nature of the subject, 
yet they tend to the same , point, and the duration of the 
intail is circumscribed almost as nearly within the same limits 
as the difference of property will allow *• 

Hence may be perceived, that notwithstanding the law has 
vested persons with great power for disposing of their real 
and personal estates by will, yet it has not left them to their 
own vain humour and caprice, in disposing thereof, but ju- 
diciously prescribed bounds whereby those estates may be 
rendered most beneficial to the succeeding generation ; and 
upon those principles, and to prevent the extensive gifts in 
mortmain, corporations were excepted in the statute 34 & 
35 Hen. VIII. as the gift to a corporation which never dies 
must tend to a perpetuity. 

It having been held that the statute 23 Hen. VIII. did 
not extend to any thing but superstitious uses, and that 

^ Co. Lit. 20. note 5. 33d «dit. 

was held that the bequest amounted to a direct gift of the 
chattels, and that the son and eldest grandson took only for 
Hfe, and that the deceased infant great-grandson took the 
absolute interest, which, consequently, vested in his personal 
representative. Lord Deerhurst v. the Duke of St, Albans^ 
5 Madd. 232. 
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therefore a man might give lands for th^ ittaintenande of a 
school, an hospital, or any other ' charitMe uses ; it was 
'' apprehended, that persons on their death-beds might make 
large and improvident dispositions even for those good pur- 
poses, and thereby defeat the political ends of the statutes of 
mortmain ; it is therefore enacted by the statute 9 Geo. II. 
c. 36. that no manors, lands, tenements, rents, advowsons, 
or other hereditaments, corporeal or incorporeal, whatsoever, 
nor any sum or sums of money, goods, chattels, stocks in 
the public funds, securities for money, or any other personal 
estate whatsoever, to he laid out or disposed of in the pur* 
chase of any lands, tenements, or hereditaments shall be 
given, limited, or appointed by will, to any person or persons, 
bodies politic or corporate, or otherwise, Jbr any estate or 
interest whatsoever, or any ways charged or incumbered by 
any person or persons whatsoever, in trust or Jbr the benefit 
qf any charitable use whatsoever) but such gifts shall be by 
deed indented, sealed, and delivered in the presence of two 
or more credible witnesses twelve calendar months at least 
before the death of such donor, and be inrolled in the high 
court of chancery within six calendar months after execu- 
tion, and the same to take effect immediately afler the exe- 
cution for the charitable use intended, and be without any 
power of revocation, reservation, or trust for the benefit 
of the donor. And all gifts and appointments whatsoever 
of any lands, tenements, or other hereditaments, or of any estate, 
or interest therein, or of any charge or incumbrance affecting 
or to affect any lands, tenements, or hereditaments, or anyper* 
sonal estate to be laid out in the purchase of any lands, tene* 
ments, or hereditaments, or any estate or interest therein, or of 
any charge or incumbrance affecting or to affect the same, to or 
in trust for any charitable use whatsoever, made in any other 
manner than is directed by this act, shall be absolutely null 
and void. But the two universities, their colleges, and the 
scholars upon the foundation of the colleges of Eton, Win- 
chester, and Westminster, are excepted out of this act ; but 
with this proviso, that no college shall be at liberty to pur- 
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chase more advowsons than are equal in number to one moiety 
of the fellows, or students upon the respective foundations. 
— Where a devise was to the fellows and scholars of Christ 
and Caius colleges the same was held good^ and within the 
abovementioned exception \ 

Upon the construction of this statute it has been deter- 
mined, that if a man deviseth his land, that is, real estate 
(which the law terms land and agreeable thereto I have 
sometimes used the word land, instead of the words real 
estate, which imply one and the same thing), to trustees to 
be turned into moneyi and that money to be laid out in a 
charity, the devise is not good ; for it is an interest arising 
out of land. So a devise of a mortgage or a term of years 
to a charity is not good. And if money be given to be laid 
out in lands, this is expressly within the act, but money given 
generally is not ; which particulars will be enlarged on in 
our sixth and last chapter. 



CHAPTER II. 

OF MAKING THE WILL. 



Th^ power persons have and may obtain for disposing of 
their estates and effects by will, having now been treated 
on, and likewise the bounds prescribed by the law, as limits 
to that power ; whereby some of the requisites necessary to 
be observed in making the will may be perceived, we shall 
here proceed to treat on further requisites necessary to be 
attended to ; and first take notice of persons who being under 
some special prohibition by law or custom, as for want ofsuf- 
ficient discretion, or for want of sufficient liberty and free-will, 
or on account of their criminal conduct are obliged to die in- 
testate ; and then consider the manner of making the will ; 
whereby both real and personal estate is given or bequeathed, 

* Attorney General v. Tancred, Amb1er*s Rep. 351. 

N 
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and where the wiU only concerns personal eslate: who may be 
taade exeputors, and whom the testator should beware of 
uppoiating.; who may be deviseesy and take by devise ; and 
ihemannei^ of their taking real and personal estate by the 
will : the manner of bequeathing to xnarried women and io'* 
fimtSy and of appointing guardians: conations not to trouble 
«xecutor8» and for preventing indiscreet marriages: the 
nature and effects, of a gift in case of death ; and of a nun- 
cupative or verbal will. 

As to persons restrained from, making mils for want of 
aufficient diacretiony some of those are infimts, ideot% and 
persons of nonsane memory, who with married women are 
excepted out of the statute 34 & 35 Hen. YIIL c 5. before 
mentioned^; so that infants or persons under tweiyty*^ 
one years of age, who are styled in&ntSy till then cannot hf 
will dispose of their real estate ; yet, as hds beeii 8hewn# 
may thereby dispose of their personal estate at obtain ages* 
And aliens, who were mentioned in the third section of the 
fourth chapter of the former part of this work, as not being 
capable of holding lands «, consequently can never have any 
to dispose of; yet aliens may acquire a property in goods, 
money, and odier peFS<Hial estate, here in England, and dis- 
pose thereof by will, provided they are alien friends, or such 
whose countries are at peace with ours <>• 

Amongst those persons disabled from making wills foat 
want of sufficient discretion, as ideots and persons of non- 
sane memory, may be reckoned such persons as are grown 
childish by reason of old age or distemper, and such as have 
their senses besotted with drunkenness ; all of whpm are in- 
capable, by reason of mental disability, to make any will so 
long as such disability lasts. To these also may be referred 
such persons as are born deaf, blind, and dumb ; who having 
always wanted the common inlets of understanding, are in-* 
capable of having, as it is termed, animum testa^di; and 
therefore any will made by them is void «. 

' ,*» Page 160. *» 1 Black. Com. 372, 

c Page 123. c 2 Ibid, 497. 
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' An ideoty or mitaral fool, is he who, notwltbstaiidiiig be 
be of lawful age^ yet he ia so witkss that he cannot number 
po twenty, nor can tell what age he is of, nor knoweth 
who is his Sftther or mother, nor is able to answer any such 
eta J question; whereby it may plainly appear that he hath 
not reason to discern what is to hia profit or damage, nor is 
apt tqbeio^rmedprinstructedfay any other; and such an 
i4eOit caimot n^f^e any testament, nor dispose either of hia 
li^nfU ^ goo^s^. An old man, who^ by reason of his great 
agOt is grown childish again, or. so focjgetful that he forgets 
his own n^met ca^^aot make a wiU; for a will made by such 
wff^ ana ia veid*« A drunken man, when so exoessivdiy 
ijev^ a^ to be deprived of bis reason and understanding, 
diuri^g i^ tMue mail no^ make a wiL; for it is requisite 
when ^ teatiitor. mikes hia wiU» that ha should he.of^sound 
voffof^i^jt i^id that he hath a oompelaDi memory and under- 
standing t^ dispense of his estate with reason^. A man oia 
nie»[^ understandings neither of the wise or foolish sort, but 
indi&re^^.as \t were, betwixt a wise man and a fool, and 
though h^ rather iecline to the foolish sort, such an one is 
not p^rohibited to make a testament^ unless he be yet more 
foolish, and so very simple, that he may be easily made to 
helieire tl^ng8, incredible or impossible, and hath not as much 
wit ^& ^ child may have at ten os eleven years of age, who 
is therefor^ intef table by the li^w for want of judgment <• 

Mad folks and lunatic persons, during the time of their 
furor or insanity of mind, cannot make a testament, nor 
dopos^ of any thjng by willy because they do not know any 
tiding, they do ; for in makiag a testament, the integrity or 
perfectij^as of the mi^d, and not health of the body, is re* 
quisite K And so strong is this impediment of insanity of 
mind, that if the testator makes his testament sifter bis furor 
hath overtaken him, and whilst it doth possess his mind, al- 
though the furor doth after depart or cease, and the testator 

^ Law of Test. 41. 4 Bum's h Swinb. part 11. sect. 1, 

Eccles. Law, 44. * Ilnd, sect. 4. 

« Swinb. part 11. sect. 1. 6 Co. ^ Law of Test. 89. 4 Bum's 

Bep, 23. Eccles. Law, 44. 

N 2 
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doth recover his former understanding, yet the testament 
made during his former fit doth not recover any force or 
strength thereby K But if a naan or lunatic person has a 
clear or calm mind, then during the time of such his quiet- 
ness and freedom of mind he may make his testament ^ (1 )« 
« Every person is presumed to be of sound mind and me- 
mory unless the contnury be proved ; and therefore, if any 
person goes about to overthrow a testament, by reason of 
insanity of mind or want of memory, he must prove the im- 
pediment », which is a hard and difficult point : and therefore 
it is not sufficient for the witnesses to depose that the testator 
was mad or beside his wits, unless they render or yi^ld a 
sufficient reason to prove this their deposition, as that they 
did see him do such things, or heard him speak such words, 
as a man having reason would not have done or spokeno* 

As persons who are born blind, deaf, and dumb, are inca- 
pable of making any will, so likewise are those who are deaf 
and dumb by nature ; unless it appears by sufficient argu- 
ments that such a person understandeth what a wDl means, 
^md that he hath a desire to make a will ; for if he have such 
understandmg and desirCi then he may make his will by signs 
.and tokens p. 

A blind person may make a nuncupative will, by declaring 
his mind before a sufficient number of witnesses ; and he 
may make bis will in writing provided it be read to him be- 
fore witnesses, and in their presence acknowledged by him 
for his last will ; but if a writing be delivered to a blind 
man, and he, not hearing the same read, acknowledges it for 
his will, this will not be sufficient ; for it may be, if he bad 
heard the same read, he would not have acknowledged it for 

» Law of Test. 39. o IHd, 

"/«d. 4Bum'sEccIes.Law,44. p Law of Test. 44, 4 Bum's 

■ Law of Test. 40. 4 Bum's Eccles. Law, 54. 
Eccles. X<aw, 44. 



(1) Acc- Cartwrtght v. Cartxnright, 1 Phillim. 90- White 
V. nriver, lb. 84. 1 Dow's Rep. 178. 
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Ills will 4; therefore the best and safest way in such case is, 
that the will be read over to the testator, and improved by 
him in the presence of aU the subscribing witnesses : yet 
the law of England does not seem precisely to require this 
strictness, if there be otherwise satisfactory proof of the 
will being read over to the blind man; as the single oath of 
the writer hath been allowed sufficient to prove the identity 
of the will' (2). 

The same precautions as are necessary for authenticating 
a blind man's will, seem in like degree requisite in the case of 
a person who cannot read ; for though, the law in other cases 
may presume that the person who executes a will knows and 
approves the contents of it, yet that presumption ceaseth 
where, by defect of education, he cannot read, or by sick- 
ness.is incapacitated to read the will at the time •• 

Persons for want of sufficient liberty and free will, being 
incapable of making wills as before*mentioned, are the next 
class here to be considered ; and the first of these I shall take 
notice of is a married woman. 

A married woman is utterly incapable of disposing of her 
' real estate^ either by will or deed, as has been shewn ^; and 
as to her chattels real and personal, the latter of those we 
have seen immediately vest ia her husband on the marriage, 
and the former he may make his own if he chooses « ; where- 
fore she is incapable of disposing thereof, unless her husband 
should consent to her so doing, which is not likely he should, 
as it would be very inconsistent ta give her a power of de- 
feating* the law in this respect, by enabling her to bequeath 
those chattels to another. 

*J Law of Test. 45. 4 Bum's • 4 Bum's Eccles. Law, $5. 
Eccles. Law, 55. ' Page 122. 

' 4 Bum's Eccles. Law, 55. " Page S. 164. 



(2) In the case of a blind man, stronger evidence than the 
mere attestation of signature will be required to support his 
will ; but it is not necessary that the will should be read ovar 
to him in the presence of the attesting witnesses. Long* 
champ d, Goodfellotv y.Ftsh, 2 New Rep. 415. 



182 THE DISPOSAL OF A PERSON*S ESTATE, 

By the buifband^is constot tlie iHfemayniftke a testamenty 
and as tite httsband h^te thaririage frequently becomes 
bound in a bond or coveiiants with some of the w6nian-8 
fKends to give her such consent, he is b6und by his bond or 
Hcovenant so to do ; but unless such consent be giTen to thd 
particular will in question, it will not be complete even 
lihough the husband beforehand hath given her permission to 
make a will; yet it shall be sufficient to repel the husband Ms 
general right of administering his wife's effects (whith other- 
wise he has a right to^), and administratiott shall be granted 
to the wife's appointee \ or the person appointed by the wife. 
■ '^^ A wife may make a will of chattels real and ehoses in 
uettx>n not reduced into possession ; but if the husband does 
not assent to the proof of that will, it will be void, and can- 
not be proved. If he does consent, either by matter txpoH 
JwctQ y^ the death of the wife^ or by previous contract, that 
consent entitles the executor to dahn those things which 
would be the husband's as administrator. In the one cas^, 
the executor takes by legal inference^ in the other by fa- 
vour of tiie agreement made in consideration of the marriage. 
The executor of the wife, when she has a power to make a 
will, takes by her special appointment. WiUhregard to chattels, 
^oth real and personal, ^e husband by contract anterior to 
tiie marriage, resting only in agreement, could authorize her 
to make a will : but in order to enable her to make a will of 
real estate, he must part with the legal estate to trustees ; fer 
by agreement, whilst resting in agreement^ he cannot bind 
the heir, but can only bind himself, and the legal estate 
ought to be conveyed by legal conveyances^ (3), 

^ See FiBige S. good by matfer ex posijbcto, that 

' 2 Black; Com.^ 498. was not so at first, l^ election, ftc. 

y Ex postjitcta, is a term used in As sometinies a thing well dotae at 

the law, sigmf^ing something done first, may afterwards become Ul. 

aiW another thing that was com- 8 Rep. 146. 5 Rep. 22. 

mitted before. And an act done, » Sodson v. LUyd, 2 Bro. Cha. 

or estate granted, may be made Bep. 54S. 

(3) In the case of Scammel v. WUkinson, 2 East, 55% thfe 
court of king's bench determined, 1st, that a feme-covert 
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When a tiiftnled woman dies, who by will or writing hath 
disposed of effects by power derived from a bond, settle- 
men^ or a will ; before such will or writing of the woman's 
is prof<ed in the ecelesiastical courts die ordinary Will re- 
quire the husband's consent^ either in person or by proxy, a 
person appointed by the husband for that purpose ; and if 
that cannot be obtained (as sometimes the husband will ab- 
sdately refuse snch consent), then the ordinary will require 
the bond or settlement from which the wife derived her 
power, to be produced, and after abstracting it, will grant 
a probate or administration; that is, if the wife hath ap- 
pointed an executor, the ordinary will grant a probate ; if 
the wife hath not appointed an exeoutor, but made only a 
kind of testamentary disposition in writing, thra the ordi- 
nary will grant administriation with such testamentary dis- 
position annexed ; and in cate the husband's consent hath 
not been obtained, but instead thereof the bond or settle- 
ment hath been produced, the contents thereof issues with 
the probate or administration from the ordinary ; and this 
will be attended with expence according to the length of the 
bond or setUement, which, if very long, the extraordinary 
expaM^e will be considerable, wherefore it is best to obtain 
the husband's consent if it can be had.— If the wife dis- 
poses by power derived from a will which hath been proved, 
and the husband withholds his consent, the extraordinary 
expence of obtaining the probate or administration will be 

could have no power of disposition, but what might be 
acquired by the husband's assent over that which was his 
-propertjpropriojure : 2dly, that over property which she had 
tn outer arott^ she had a power without her husband's assent 
to transmit by will what was not reduced into possession, 
which would pass to the devisee by right of representation 
to the former owner ; but not over that which was reduced 
into possession, which must pass as that which was the hus- 
band s propriojure: and 3cDy> that her husband could not, 
by any assent, enable her by any will made during the co*- 
verture to dispose of property which she might aequkre after 
his death. 
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very trivial, to what it will be when the power is derived 
from a settlement of any considerable length. 

By this it may be perceived how marriage alters the power 
.that a woman before the consummation thereof had over 
her estate and effects; and in respect to a will, if she should 
have made any before marriage, the same can be of no 
effect after her marriage, that being a revocation in law, and 
entirely vacates the willa. If she make any wiU dciring mar- 
riage, and die in her husband's lifetime, we have seen that 
it will be effectual with having her husband's conseiYt» or if 
.ma4e pursuant to power she had for that purpose. — Where 
a woman by settlement previous to he^ marriage conveys an 
estate to trustees, in trust to convey to such uses as- she, 
whether sole or covert, should by deed or will appoint, and 
.during her coverture makes her will and bequeaths the 
estate, and after the death of her husband takes a con- 
veyance of the estate from the trustees to her own use, the 
conveyance is a revocation of the will; as where Hester 
. Spencer, previous to her marriage with the late Mr. Dingley^ 
by indentures of 17th and 18th June, ]76<% conveyed an 
estate to trustees, \a trust to convey the same to such uses 
as she, whether sole or covert, should by deed or will 
appoint. In 1765, being then covert, she made a will, 
reciting the power, and made conformable %o it, by which 
slie gave the estate in question, in case she should have no 
children, to her niece, Dorothy 4skeuf, for life* with re- 
mainders, under which the plaintiff claimed the reversionary 
interest, subject to Dorothy Askexo*8 life-estate. Afler the 
death of her husband, Mrs. Dinglet/^ by a conveyance for 
that purpose, reciting the power, and made conformable to 
it, directed the trustees to convey, and they conveyed the 
estate to her in fee. The question was whether thfs con- 
veyance was a revocation of the will. — Lord Chancellor 
said, there is no doubt about it, the question is, which of the 
acts is an execution of the power ; there is no doubt it is 
e)iecnted by the conveyance to her own use \ 

a 4 Co. Rep. 60. 2 Bro. Cha. b Lawrence v. H^allis, 2 Bro« 
Rep. J41. 544. Cha. Rep. 319. 



BY WILL AND TBSTAMENT. 186 

If a married woman has any pin-money or separate main- 
tenance, it is said she may dispose of her savings thereout 
by any writing in nature of a will without the control of 
the husbandry and if she survives him, shall have it her- 
self, and the same shall not be liable to her husband's 
debts <» (4). 

Where the wife hath goods in the right of another person 
as executrix or administratixy and not as legatee, of these 
she may by will appoint an executor, and such will of the 
wife does not require the husband's consent : for in default 
of her appointing an executor, the testator's next of kin will 
be entitled to the administration, as was mentioned in the 
former part of this work «• 

That sufficient liberty and free will is necessary to the 
making a will, it may be observed, that if the same is made 
by a person through fear in consequence of threatening, and 
which being such fear as may move a constant man, as 
the fear of death, or bodily hurt, or of imprisonment, or the 
loss of all or most part of his goods, or the like ; it will be 
set aside : yet as to this no certain rule can be delivered, but 

« 2 Black. Com. 499. « Page 4. 

^ 4 Burn's Eccles. Law, 49. 



(4) Where personal property is given in trust for the sole 
and separate use of a married woman, she may dispose of it 
by will without her husband's assent. Tappenden v. Walshy 

I Phillim. 352. And it may now be considered as settled, that 
wherever property has been given to the separate use of a 
married woman wnether accompanied by a power of appoint- 
ment or not, she may exercise her right of ownership over 
it without the consent of her trustees, and even in oppo- 
sition to them. She may dispose of it by will, or by grant of 
annuity out of it, or she may sell her reversionary interest in 
it. Sperling v. Rochforty 8 Ves. 164. Rich v. Cockeli^ 
9 Ves. 369. Wagstaff v. Smithy lb. 520. Parkes v. White^ 

II Ves. 209. Witts v. DavokinSy 12 Ves. 501. Sturgis v. 
Corpy 13 Ves. 190. Brotion v. Likcy 14 Ves. 302. Essex 
y. Atkynsy lb. 542. 
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it is left ta the discretion of the judge, who will not 6nly 
eonsider the quality of the threatening, but also the person 
as well direatening as threatened ; in the person threatening 
his power and disposition; in the person threatened, the 
isex, age, courage, pusilliemimity, and the like. But if the 
testator afterwards, ^hen there is no cause of fear, do ratify 
and confirm his will, the same is then good in law ^. 

Fraud or deception relating to a will of personal estate 
is examinable only in the spiritual or ecclesiastical court ; 
but in respect of a real estate, it was decreed in the house of 
lords that a will thereof could not be set aside in a court 
of equity for fraud or imposition ; but must be tried at law, 
being a matter proper for a jury to enquire into ^. 

Persons incapable of making wills on account of their 
criminal conduct are the next class here to be considered^' 
and the first of those we shall take notice of are traitOTs. 

A traitor, or one who has judgment awarded against him 
for hi^ treason, forfeits to the king all his lands and tene- 
ments of inheritance, whether fee-simple or fee-tail, and alt 
his right of entry on landl^ afid tenements, which he had at 
the time of the offence committed, or at any time after- 
wards, to be for ever vested in the crown; add also the 
profits of all lands and tenements, which he had in his own 
right for life or years, so long as such interest shall subsist ^ • 
and a tr£irtor, when convicted, is deprived of making any 
testament or other kind of last will, and if he has made any 
before, the sam^ by the conviction becomes void in respect 
of his goods and chattels ^ i^o in respect of real estate after 
judgment is awarded pursuant to conviction. 

For petit treason and felony, the ofiender also forfeits all 

^ his chattel interests absolutely, and the profits of all estates 

of freehold during life ; and after his death all his lands and 

tenements in fee-simple (but not those in fee-tail) to the 

' liaw ot Test. 51. 4 Burn's * 4 Black. Com. 881. 
Eccles. Law, 53. * 4 Bum's Eccles. Law, 55. 

B Ibid, 52. 4 Burn's Eccles. 
Law, 54. 
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i^0Wii, aad the kbg riiall iwve them fot- a year and a day, 
and then the lord of the fee shall have them by way of 
escheat ^ ; therefore, when a person is found guilty either of 
petit treason or felony^and judgment of death is 'awarded on 
which his lands or real e)rtates are forfeited, and his goods 
and chattels on conviction previous to the judgment, he can 
make no disposition of either by will or deed^ bei^ause the 
idw hath then disposed thereof; yet a pardon WtH restore 
faim to his former estate ^ as it doth k persoii attainted of 
high treason before mentioned. 

There is a difference between conviction and judgment; 
conviction is when the offender is found guilty by a jury» 
on which, or soon alter, judgment is awarded against htm 
by the judge, and then he is said by the law to be attainted ; 
but before judgment is awarded the offender is asked if he 
has any thing to offer why it should not be awarded against 
l>tm, which he sometimes has, as exceptions to the indict'- 
m^t, and therefby the proceedings agamst him may happeA 
t* be set aside. In many cases where goods are forfeited 
ttiere never & any attainder, which happens only where 
judgment of death or outlawry is given ; therefore in those 
cases the forfeiture must be upon conviction or not at aH ^. 

Likewise there is this difference betweeh the forfeiture of 
lands or real estate, and the forfeiture of goods and chattels. 
Thejbrmer has relation back to the time of the fact com* 
mitted, so as to avoid all intermediate diarges ; the laHer has 
no relattOQ backward ; so that those only which a man hath 
-at the time of conviction shaH be forfeited; therefore a 
traitor or felon may bona fide sell any of his chattels, real or 
personad, between the fact and conviction ; yet if they be 
coUusively, and not bona fide parted with, merely to defra!ud 
tiie crown, the law, (and particularly the statute IS EKz. 
c. 5.) will reach them «. 

Obstinately standing mute on arraignment, where a 
person is indicted for felony, or other crimes, amounts to a 

^ 4 Black. Com. 385, 386. ^ 4 Black. Com. 375, 387. 

» 4 Bum's Ecdes. Law, 56. " IML 388. 
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confession, and wiH have the same effect as if the prisoner 
had been convicted by verdict or confession of his crime*. 

As the forfeiture of lands or real estates arises only upon 
attainder, that is, upon the judge's awarding judgment of 
death or outlawry, vl/cIo de sCy or person who wilfully kills 
himself, forfeits no lands of inheritance or freehold, because 
he never is attainted as a felon p; and therefore if he has 
made any will of his lands, the same may pass thereby to 
the devisees; yet as to his goods and chattels, and the 
appointment of an executor, his will (if he hath made any) 
shall be void <i. 

Gavelkind lands, although the ancestor be hanged, are 
never forfeited for felony, as hath been mentioned in the 
former part of this work '. 

An outlawed person is out of the king's protection and 
out of the aid of the law, and although the outlawry be only 
for debt, his goods and chattels are forfeited so long as the 
outlawry subsists »; and if the action on which he was 
outlawed were not just, yet his goods and chattels are 
.forfeited, because of his contempt in not appearing; and 
therefore he cannot make his testament of his goods so for- 
feited. But a man outlawed for debt, or in a personal 
action, may in some cases make executors; for he may 
have debts upon contract which are not forfeited to the 
king ; and those executors may have a writ of error to 
reverse the outlawry *. 

Papists, till of late years, were under divers disabilities 
in respect to taking lands either by purchase or descent ° ; 
but now, by their complying with the statute 18 Geo. III. 
c. 60. and taking the oath therein prescribed, those disabi- 
lities are removed ; and by statute 31 Geo. III. c. 32. va- 
rious other disabilities to which {)ersons professing the 
popish religion were subject, are likewise removed by their 

«> 4 Black Com. 329. s 2 Black. Com. 499. 

P Ibid, 386. t La^ ^f Xest. 47. 4 Burn's 

^ 4 Burn's Eccles. Law, 5G, Ecclcs. Law, 56. 

»• Page 127. « 2 Black. Com. 257. 293. 
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complying with the statute, and taking the oath herein pre« 
scribed. — With respect to aliens, it hath already been 
shewn that those are incapable of holding any real estate. 

Thus having taken notice of the persons restrained from 
making wills, as being under some special prohibition by 
law or custom ; we come now to consider the manner of 
making the will, whereby both real or personal estate is 
given or bequeathed, and where the will only concerns per- 
sonal estate. Who may be made executors, and of whom 
the testator should beware of appointing. Who may be 
devisees and take by devise, and the manner of their taking 
real and personal estate by the will. And here we shall first 
attend to the rules for the construction of wills, and the 
manner estates in fee-simple, fee-tail, or for term of life 
only, may be created, likewise the date of the will, and 
what is requisite, with respect to the testator's signing 
thereof, and witnesses subscribing their names thereto. 

It is a rule in the construction of wills, that the same be 
most favourably expounded, to pursue if possible the will of 
the testator^ who for want of advice or learning may have 
omitted the legal and proper phrases. And therefore many 
times the law dispenses with the want of words in devises, 
which are absolutely requisite in all other instruments ; and 
hereby a fee may be conveyed without the words of inherit- 
ance, and an estate-tail without words of procreation ', as 
we shall see hereafter. But notwithstanding the mind of 
the testator, if possible, should be pursued, yet it must be so 
as his intent might stand with the rules of the law and not 
be repugnant thereto, it being a rule that the last will of a 
testator is to be fulfilled according to his true intention, 
but the spirit of the law is to be preserved 7 ; therefore when 
the testator endeavours to make a settlement of hb estate 
contrary to the reason and policy of the law, the judges will 
reject it>; and herewith agrees what has been mentioned 
concerning the disposal of estates in such manner as the 

* 2 Black. Com. 381, * Gilb. on Wills, 112. 

y Shep. Touch. 416. 
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same moy not thereby be i^^^^red unalienable after a 
certliin time. 

All th^ words of a will must be considered together, to 
find out the intention, and the intention must take place, un- 
less contriury to the rules of law^ The intention of the 
testator ^x^pr^ssed in bis will, << jfconsistenf ^Uh the rules of 
<< laxv^" sh^mi prevail. But those words, ^< if consistent^' &c. 
are applicable, only tq the nature and operation of the ef^ate 
or interest deyu»e4i and not lo the coiistructjon of the 
wpirds. A, man cannot by wiU create a perpetuity; he 
cannot put ih^ freehpjld in abeyance ; he cannot limit a fee. 
1^)09 a &e; nor QiatLc a. chattel descendible to beirs; nor 
prevent a t^ixant in tail from sufFeri^ig a recoyery. But the 
question^ whether the intention be consistent witb the folet, 
of law or not, can ^ever arise, tiU it is aefefied njhirtdie in- 
tention was. Thits c^ Qply be discovered \xy. takii^ tbo; 
whole ^ill tog^ther^ If ii be apparent^ (says Mr^ Jus^tiQe. 
Buller,) I k90!nr of no case that' says,, a strict legal cdn- 
8ti?uctioQ» or a technical sense of au^y words whatsoever, 
shidl prevail against it ; unless the case of Perrin v. Blake 
be considered as such, whiph I do not consider as such^ npr 
think myself boupd byitW— rThe learned judgfe referring, 
hereto i^ a later case* ^ays, it is. laid, down a^ clear, that if a 
testator u^es technical terms tbey should carry tb/e ii^eir^t; 
according to known rules ; but this seems to be laid down 
too broad. I laid down the rule somewhat differoitly, that 
where the testator uses only technical phrases, the court is 
bound to understand them as such, because the court caonot 
say that he did not know their meaning ; but if the testator 
uses ojfter ejcpr^ssions in other parts of his will, which, 
shew he did not mean to use those phrases technically, 
then the iptention must prevail ^ 

• Amb. Rep. 345. that a gift of residue, to be divided 

* Hodgson ▼. Ambrose, Doug, amongst next of kin, share and 
Rep. 34i^. 2d edit. share alike, shaU be divided among 

•^ PluUps V. Garth, 3 Bro. Cha. surviving brothers, nephews, and 
Rep. 68. I,n this case it was held, nieces, (represesting deceased brp- 
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The testator's iatention is to be collected from the words 
which he has used in his will, and not from conjecture ; and 
though it is not necessary that any technical or artificial 
form of words sl^ould be used in a will, yet the testator's 
meaning must be collected from the words he has used, and 
whereto words which he has not used cannot be added <>. 
And this intention must be collected from the. will itself and 
not from any parol eWdence concerning it «• 

then and dsten) per capita nc% per ^ Dumf. & East Rep. 86. 

*tf*pf$ (5). Tfais case was held to * Uponthe opnstructKmof « will, 

be like that of Green t. Howard^ courts of law and equity are very 

1 Bro. Cba. Rep. 31. and that a cautious in admitting parol evi- 

gift to r0{at«oftf meant the same as to dence. It has been admitted to 

naat of Ha, In a latter case, a gift ascertain the persoi^ where there 

of a residue to be <Hvided among are two of the same name, or where 

persons related to the testator, was there has been a mistake in the 

held to be confined to relations christian or sumamo. % Atk. 372. 

within the statute of distributions. Likewise in favour of executors, 

Mayner y. Mawbray, 3 Bro. Cha. where the next of kin claimed the 

1^. S34. undevised surplus ; and the ground 

(5) The decision of Mr. Justice BuUer in this ca^e after- 
wards came under the consideration of Lord Thurlotuoy who 
doubted it upon this technical reasoning ; that next of kin, 
being the only description, without the addition (which is in 
the statute) of those who represent them, the children of the 
deceased brothers and sisters ou^ht not to have taken under 
that bequest. And Lord Eldon^ m Gartick v. Lord Canukn^ 
14 Yes. 372. 385., referring to Lord Thurlotvs doubt, statesi 
his own opinion as agreeing with Lord Tkurlorvs upon that 
decision. Accordingly, in Smith v, CampbeU, Coop. 275. 
§• C. 19 Ves. 403., Sir Willifim Grant determined, that 
under a bequest to nearest surviving relations^ surviving 
brothers and sisters were entitled, to the exclusion of ne-» 
phews and nieces of a deceased brother ; and that learned 
judge intimated that his opinion would have been the same 
had tiiie bequest been to the next qf kin of the testator. 
And in an anonymous case, 1 Mad. S6*, Sir Thomas Plumer 
held, that under a limitation by settlement of personal pro- 
perty ** to next of kin of equal degree," the property 
passed to a surviving sister in exclusion of children by a, 
deceased brother. See also ^amp v. Cookcy 1 Cqx> 234. 
P^pe V. Whitcomhe, 3 Meriv. 689* 
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Where residue of three per cent, annuities, was given " in 
** trust to pay the same unto and between the two daughters 
*^ of T, S. in equal shares and proportions, during their lives, 
** and, if either of them should die, then to pay the whole 
*^ to the survivor during life; and, in case both should 
^' depart this life, then the whole was to fall into the residue, 

" and testatrix appointed W. and R. residuary legatees." 

T. S. had three daughters, and it was held they shall all 
take equal shares. — In this case, for the three daughters 
the plaintiffs, it was argued, that this will can admit but of 
two constructions, either the two eldest daughters of T. S. 
must take, or the word ttvo must be rejected, and all the 
daughters must take. — Sleech v. Thoringtoriy 2 Ves. 260. 
is a bequest to the two servants who should live with the 
testatrix at the time of her decease; at the testatrix's death, 
she had three servants, and they were all decreed to take 
equal shares. In that case, TomJdns v. Tomkins, in 1745, 
was cited, where the testator gave to the three children of 
his sister 50/. each ; the sister had four children, and they 
were all let in. In Scott v. Fenhotdet^ in 1799 (as to this 
point not reported), there was a legacy given to captain 
Compton and each of his two daughters, if each or either of 
them should survive lady Chadwick. Captain Compton 
had more than two daughters, and it was held, that all the 
daughters should take. 

Master of the rolls, — In construing wills, courts ought 

of its admissibility as to executors is, the description of the subject the 

thatitisadducedtorebutapresump- testatrix described, must be ad- 

tion raised against the legal title of mitted, his lord^ip's opinicHi was, 

the executor. 2 P.Will. 159. note 1 . that he could let in evidence of the 

4th edit. Inihe C2iS^ of Fonnereau Sc value of the estate, not to control 

Poyntx, the admission of parol evi- the bequests which the testatrix had 

dence being contended for, it was made in words themselves distinct, 

observed that the court would not nor to control a bequest which she 

admit it to raise a title or gift; but had made of a subject she had ac- 

where the title or gift is raised, and curately described ; but because the 

there is a doubt as to the person or words which she had used in the 

other circumstances, then parol evi- description were, upon the whole of 

dence shall be admitted. And here the context, uncertain. 1 Bro. Cha. 

Lord Thurlow observing in his dis- Rep. 472. ^ 

cussiou; that eveiy evidence, as to 
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not to indulge conjecture ; it were much better that many 
wills should be defeated* In this case, I am not prepared 
to control the cases which have been determined. When 
rules are laid down, they ought to be such as meet the 
common sense of mankind. I acknowledge, on the present 
subject, I yield to the authority of the cases, and not to the 
reason of them ; but on the authority of the cases, I must 
declare that all the daughters shall take ^ (6). 

Favour is shewn with respect to wills in what the law 
calls executory devises, which is the limitation of a future 
interest, not to take place immediately on the death of the 
testator, but at a time and under circumstances appointed 
by. the will; as when a man devises a future estate to arise 
upon a contingency, and till that contingency happens does 
not dispose of the fee-simple, but leaves it to descend to his 
heir at law ; as if one devises land to a feme sole or un- 
married woman and her heirs upon her day of marriage ; 
here is in effect a contingent remainder without any par- 
ticular estate to support it ; a freehold commencing in 
Jttturoy or at a future time. This limitation, though void in 
a deed, yet is good in a will by way of executory devise k. 
On the subject of executory devises much might be said ; 
but as it is a doctrine that cannot be understood but by 
such as are well versed in the law, unless fully explained, I 
shall here briefly, observci that an executory devise seldom 
happens, when the will is made with good advice and due 
consideration ; and proceed to shew, that, in respect to real 
estate, if the testator makes no other disposition thereof than 

f StehUng v. Walkeyy 2 Bro. * 2 Black. Com. 172. 
Cha. Rep. 85. 



(6) In a modern case, Garoey v. Hihberti 19 Ves. 125. 
Sir WUliam Grant determined that under a bequest to the 
three children of A. of 60(W. each, ybwr children born before 
the date of the will, were each entitled to the same sum. 
See also Scoit v. Fenhotdet, 1 Cox, 79. Humphreys v. 
Humphreys, 2 Cox, 184. 
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the law wottld have done had he been silent, the devise will 
be rejected ; as if I give land to my son and his heirs, or to 
John Syms and his heirs, and my son or John Syms is my 
heir at law, this devbe will be void, and my heir shall take 
the land by descent, as his better title; for the descent 
strengthens his title, by taking away the entry of snch as 
may possibly have right to the estate ^ ; wher^ui, if he daims 
by devise, he is in by purchase, as heretofore shewn K So, 
if I devise land to my wife for her life, and after her death 
the same lands in fee-simple to my son, who is my hehr at 
law, or if I devise it to my executors for a term of years> and 
after the expiration thereof to my son in fee*simple; m 
neither of these cases riidl he take the land by the will ; 
because, if no such devise had been made, he would have 
had the land after the death of my wife S w after tbe 
expiration of the term of years. But, if I er^te another 
estate by my will than would have descended to my heir at 
law, or where the quality of my estate is altered by the 
devise, there the disposition of the will sfaati prevail thou^ 
it be made to the heir at law ; as where a man may hare a 
son and a daughter, and deviseth that his land shall descend 
to his son, and if he die without issue of his body, that then 
the same shall go over to the daughter : the son by this 
devise takes an estate tail, though heir at law to the 
devisor ; because here is an estate tail created by the will^ 
and the heir must take under the will, or the remainder to 
the daughter would be void. So where a man may have 
three daughters, his only issue, and deviseth his land to 
them and their heirs, this devise, though to the heirs at law, 
is good;. because it makes them joint-tenants, in which 
survivorship takes place, as we have lately seeni ; whereas^ 
had the daughters taken by descent they had been co- 
parceners >»; and the will altering th(e quality of the estate 
ought to prevail ^. • 

^ Gilb. on Wills. 112. Law of » Page 164. 
Tteti 158. « Mentioned page 112. 

« Pages?. 113. " Gflb, on Wills, 114. Lswof 

k Gilb. on Wills, 113. Law of Test. 154. 
Test. 153. 
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Those deviies are abo void and rejeeCed where the worda 
of the will are «o general and uncertain that the teaiaior^ 
meaning cannot be collected frem them ; therefore^ wh^re 
a man by hia will deriaed by Iheae words^ / give all to my 
m^th^Tp it was held that the lands did not pass ; for the words 
were too gnrertain^ andn^t soffideai J4> disinberit w heir «; 
il boiii^ a n^ that the heir at law has a plain and uncontro-* 
verted title unless the aacestor disinherits hiin» and it would 
be unreasonable to set him aside, unless the intent of tbe an- 
ceslor is evident from the will (7)<. 

Tbe title of the heir at law is not to be defeated but by 
so»e other title certain and uoeKC^tionaUe- And therefore 
where there is proof of the existence of a will, tbe contents 
of which do not appear, no conjecture shall be admitted as 
to the contents of puch will, jin prejudice of the heir. 8o» 
two inconsistent wills of tbe same date* neither of whicli 
can be proved to be the last ejcecuted* (unless explian^ by 
some subsequent act of tbe testator,) are void for uncertainty, 
and will let in the beir. On the other hand, wherever an 
^cHve devise appears to have been once made in disin- 
berieon of the heir at lawi it shall lie upon the heir to prove 
that such devise has been effectively defeated p. 

The words in a will whereby persons may take an estate 
in fee-simple, fee-tail, or for term of life only, are various ; 
as in the construction of wilb, which are to be so &vourably 
expounded as to pursue if possible the will of the testator, 
as has lately been mentioned, the law many times dispenses 
with the want of words in devises that are absolutely requi- 
isite ip all other instruments ; wherefore a fee may be con^^ 
veyed without words of inheritance, and an estate tail with* 

• Gilb. on Wills, 115. p 1 P. WiU. 345. n. 4th edit 

(7) In Mohun v. Mohun^ 1 Swanst.201., a testamentarv 
paper, in the following form, << I leav0 and bequeath to all 
<< my grandchildren, and share and share alike ;" and, << fur- 
" ther, I appoint T. H. and T. E. my trustees for all my 
** grandchildren and nieces," was held void for uncertainty! 
and to pass no interest in the real estate. 

o 2 
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out words of procreation. The usual words for conveying 
a fee-simple, either by deed or will, are, heirs and assigns 
Jor ever; but by a devise to a man for ever, or to one and 
his assigns for ever, or to one in fee-simple, the devisee hath 
an estate of inheritance, although the devisor hath omitted 
the legal words of inheritance <i (8). And a devise of all the 
rest, residue, and remainder of the devisor's lands, heredita- 
mentSi goods, chattels, and personal estate, << his legacies and 
<< funeral expences being thereout paid,'' was held to convey 
the fee of all the devisor's real estate ; as that by the words 
of this devise all the legatees may call on the devisee for ^ 
theii; demands ; andtherefore it must be taken to have been 
the devisor's intention to give the devisee wherewithal to 
pay them. And it was said, that such is the rule of law, 
that unless some words are used which the law^ considers 
sufficient to carry a fee, the devisee can only take an estate 
for life ; though indeed slight expressions are sufficient to 
pass the inheritance, where the court thinks that such is 
the devisor's intention. No technical words are necessary 
in a will to give a fee ; but if any words are inserted, to effec- 
tuate which it is necessary that a fee should pass, that is 
sufficient. On the words of this will there can be no doubt : 
the testator first bequeathed a leasehold estate to his sifter 
for the residue of the term, and afterwards devised ** all the 
*^ rest, residue, and remainder of his lands, hereditaments, and 
** personal estate," to the same person ; he clearly therefore 
intended to give by this devise, every thing which he had 
not before disposed of. Then follow the words, ** my legacies 
<< and funeral expences being thereout paid," which of them- 
selves are sufficient to pass the feer(9). 

12 Black. Com. 108. 881. ^ Doe ▼. Richards, SDurnf. & 

East, lUp. 356. 



(8) See the second volume of Mr. Preston's Treatise on 
Estates, p. 68. et seq,, where all the cases on this subject 
are collected and are digested with that gentleman's usual 
perspicuity and learning. 

(9) Although no estate be limited by express words, yet 
to charge the land with a trust which cannot be performed, 
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An estate tail, the usual words for creating it, either by 
deed or will, are, the heirs of ike body of the grantee, or de- 
visee : as suppose it to be created by will, I give and devise 
to J. S. (or whoever he may be) and the heirs of his body ; 
but in a will an estate-tail may be created by a devise to a 
man and his children' ; or to a man and his seed, though 
the word of procreation, viz* body, be omitted ^ And under 
a devise to << A for life, and after his decease to and amongst 
" his issucy and in default of issue" then over to others named 
in the will, A takes an estate tail«. 

In a will, << issue" is either a word of purchase or limita- 
tion, as will best effectuate the devisor^s intention. There- 
fore where A devised his estate to bis two daughters, equally 
to be divided between them, viz. one moiety to one and her 
heirs, and the other moiety to the other for life, and after 
her decease to the issue of her body and their heirs for ever;, 
and she had one child living at the time of the devise, the 
second took only an estate for life, with remainder to her 
children as purchasers ^. 

An estate for life may be ; as where the estate was limited 
by will to A for life, remainder to his first and other sons in 
tail male, *^ remainder to the use of all and every the 
'^ daughters, &c. as tenants in common ; and in default of such 
** issue, to the use of the right heirs of the devisor." After the 
death of A without any son, an only daughter was held to 
take only an estate for life'. And where a devise was of 

» Gilbert on Wills, 33. "^ Roe dem. Cooper v. CoUis, 4 

t 1 Black. Com. 180. 2 lb. 115. Durnf. & £as^ Rep. 294. 

» JDoeY. Jlpplifh^Xhimt & East, * Hay v. The Earl of Coventry, 

Rep. 82. 3 Durnf. & East,. Rep. 83. 

or to direct an act to be done which cannot be accomplished 
or to impose a charge which oannot, in point of estate, be 
sustained, by means of the interest of the devisee in the land, 
unless more than an estate for his life pass to him, is, in 
wills, in which the intention governs the construction, and in 
the absence of words of express limitation, equal to a declar 
ration, that the person designated to execute the trust, or, 
Mrform the act, or bear the charge, should have the fee^ 
See 2 Preston on Estates, 207. et seq. 
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real and personal estate, to the wife for life, remaindei' to 
the testator's son R. R« and kis issue lawfully begotten, to 
be divided as he shaU think Jit / and if he should die withoul 
issue, remainder over, it was held that R. R- took o«ly an 
estate fot life. -^ That he had a power to divide ; bat if he 
did not so, there was an interest in his children thdt would 
entitle tliem to an equal division y (10). 

If the devise be to a man and bis assigns, widlout annex- 
ing the words of perpetuity, there the devisee shall take only 

an estate for life'. By a will, an estate may pass by mere 

implication, without any expf*ess words to direct its cooi'Se. 
As, where A devised lands to his heir at law, lAer the death 
of his wife : here, though no estate is given to the wife in 
express terms, yet she shall have an estate for life by impli- 
cation ; for the intent of the testator is clearly to postpone 
the heir till after her death ; and if she does not take it, no- 
body else can. So als^, Where a devise is of black-acr^ to 
A and of white-acre to B, in tail, and if they both die with- 
out issue, then to C in fee : here A and B have cross re* 
mainders by implication, and on the fkilure of either's issue, 
the other or his issue shall take the whole; and C's re- 
mainder over shall be postponed till the issue Of both shall 
fail. But, to avoid confusion, no such cross remainders are 
allowed between more than two devisees : and in general 
where any implications are allowed, they must be such as 

" HocHeyv,Mawbey. SBrQ. Cha. ^ 2Blapk. Com. 108. 
liep. 82. 

(10) In Doe d. Wright v. Jesson, 5 Mau. & SelW4 95., 
a devise to W., one of the sons of my sister, A. W., before 
marriage, for his natural life, and from ixvA after hfs d^eeaire 
to the heirs of the body of W. lawfully issuing in such shares 
as W., by deed or will, should appoint ; or, for want of such 
appointment, to the heirs of the body of W. lawfully issuing, 
share and share alike, as tenants in common, and if but one 
child, the whole to such child, and for want of Such issue, to 
my right heirs for ever, was held to convey to W. and his 
children who Were born after the death of the testator, Ottly 
estates for life. 
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ttre neee$$ary (or at least proUUe) and not merely posnile 
unplicatioiis\ 

Where it is intended a man should have only an estate for 
life, the usual method, both in deeds and wills, is, to convey 
•the estate by the wordS) during ike term of his natural life; 
and then for preserving contingent remainders, to convey 
or devise the same to trustees. With respect to devises, 
though an express estate for life be given to the ancestor, 
with a limitation to the heir or heirs of his body, or his issue, 
yet regidarly the ancestor takes an estate tail ^ ; and if a de- 
vise be to one for life, and afterwards a limitation, either 
immeduite or mediate, to the heirs of his body, the devisee 
takes an estate tail «, whereby a father may secure the estate 
to himselfi and deprive his children thereof. 

As to the date of the will, no testament being of any effect 
till after the death of a testator, therefore if there be many 
testaments the last overthrows all the former, as we shall 
again see under a subsequent head ; but the republication of 
a former revokes one of a later date, and establishes the 
first again. And if there be two clauses in a will so totally 
repugnant to each other that they cannot stand together, 
the latter shall be received and the former rejected ; wherein 
it difiers from a deed; for there of two such repugnant 
clauses the former shall stand. Which is owing to the difier«- 
ent natures of the two instruments ; for the last will and first 
deed is always most available in law. Yet in both cases we 
should rather attempt to reconcile the repugnant clauses'. 

For reconciling repugnant clauses in wills, and where by 
the same will the same thing has been given to two different 
persons, there hath been much litigation, and various have 
been the determinations of the courts concerning it ; yet the 

* 2:fibu:k. Com. dSl. camie ▼. Dunambe, [8 Lev. 437.] 

*> 1 Co. Rep. 99» and dndson v. Cofuhon^ [2 Atk. 

« Burr. Mansf. 1631. If land be 246.] Ambl. Rep. 345. And here- 

giTen to a man for IiIb, and then to with oorreiqwnds the d^ctxine in the 

trustees to preserve contingent re- case of Hod^tim v. AmJbro$€f here* 

mainders, and then to the heirs male aflter cited. 

ef the devisee, he wiQ have an estate "^ 2 Black. Com.. 381 . 502. 

tail in remainder, according to Dun' 
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rules of law for construction of wills, of which mention hath 
heretofore been made, and of which further mention will oc- 
casionally be made hereafter in different parts of our work, 
have always been adhered to, and, if possible, the will of the 
testator pursued. And in a late case, where two legacies 
were given to one person by the same will; as where two, 
each of 1 000/. Old South Sea Annuities, were given smpliciter^ 
plainly or simply to the same person by the same instrument, 
it was presumed the testator intended the legatee should have 
but one, and decreed accordingly ^ Yet where a legacy of 
500/. was given by the will, and another of 500/, by a codicil 
added thereto, it being inferred the testator intended the 
legatee to have both, it was so determined. And by the lord 
chancellor in delivering his opinion hereon ; After reading 
the very able opinion of Mr. Justice Aston, in the case of 
Hooley and Hattoriy which was examined with abundant care, 
and contains the whole doctrine of the law upon the subject. 
The rule there laid down seems to be this, that where a tes- 
tator gives a legacy by a codicil as well as by a will, whether, 
it be morey lessy or equaly to the same person who is a legatee 
in the will, speaking simplidtery it is an accumulation : On 
the other hand, the rule q^ exclusion has gone upon very slight 
grounds, according to former authorities. The common 
case where the legacies have not been held to be accumu. 
lative, is where the same corpus [body] (according to the 
Digest) is given twice to the same person, the second legacy 
nil operatur, [operates nothing], because it cannot be given 
more than once. Where the same quantity has been given, 
and the same cause, or no additional reason assigned for a 
repetition of the gift, the court has inferred the testator's in- 
tention to be the same, and rejected the accumulation : but 
where the same quantity is given, with any additional cause 
assigned for it, or any implication to shew that the testator 
meant that the same thing, primajacie, should accumulate, 
the court had decided in favour of the accumulation. In the 
present case, it happens that an additional cause or mark of 
Javour has been mentioned in the codicil, which proves 
« GuHk V. Meifricky 1 Bro. Cha. Rep. 30. 
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that the testator meant and intended an accumulaiive 
legacy f. 

This doctrine has been relied upon, and similar decisions 
made in other cases since determined f. And the principles 
of it were admitted in a case where a second codicil appeared 
to be only a repetition of a former, (with the addition of a 
simple legacy) ; and here the legacies were held not to be 
doubled. — Parol evidence was read, to shew they were in- 
tended as accumulative — Lord Chancellor said, I have hi* 
therto understood the result of the cases to be, that prima 
facte both instruments speak for themselves, but that the 
probable inference that the testator meant two legacies may 
be repelled by circumstances. — There is a great variety of 
opinions in the books. Even in the case of only one in- 
strument, it has been held that slight circumstances, as a 
cause given for the second gift, will make it accumulative. — 
I refer entirely to the argument of Mr. Justice Aston, in 
Hocley v. Haitony [above-mentioned,] taking, from it, that 
when the same legacy has been given in a will and a codicil, 
the court generally takes it as one legacy, but that the court 
has not considered the presumption as very strong, but 
slight circumstances have been held to controul it, where 
it is evident the testator meant to repeat the legacies they 
are not duplicated. I think here the testator meant to 
leave but one codicil. The last codicil therefore alone 
ought to stand ^ (LI). 

'' JRidgesv. Morrison, I Bro. Cha. ^ Coote v. Soyd, 2 Bro. Ciia. 
Bep. 389. Rep. 521. 

^ Beay t. Hopper, and Jackson t. 
Jackson, 1 Bro. Cha. Rep. 398. n. 

(11) The true result of the decisions, as they apply to the 
present subject, may be stated thus : Where a testator leaves 
two testamentary instruments, and in both has given a legacy 
simpliciter to the same person, the court, considering that 
he who has given twice, must prim^Jacie be intended to 
mean two gins, awards to the legatee both legacies ; and it 
is indifferent whether the second legacy is of the same 
amount, or less, or larger than the first. But if in such two 
instruments the legacies are not given simpliciter^ but the 
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In making a will where any real estate is intended to pass 
therebj) due attention must be had to the statute 29 Car. II. 
c. S. (commonly called the statute of frauds), which directs 
that all devises of lands and tenements shall not only be 
in writing, but signed by the testator, or some other per- 
son in his presence and by his express direction ; mnd be 
subscribed in his presence by three or four credible witnesses. 
In the construction of this statute it has been adjudged that 
the testator's name written with his own band, at the begin* 
ning of his will, as, ** I John Mills do make tiiis my last will 
<' and testament," is a sufficient signing, without any name 
at the bottom ; Uiough the other is the safer way. It has 
also been determined, that though the witnesses most all see 
the testator sign, or at least acknowledge the signing, yet 
they may do it at different times. But they must all sub- 
scribe their names as witnesses in his preunce^ lest by any 



motive of the gift is expressed^ and in both instruments the 
same motive is expressed, and the same sum is given, the 
court considers these two coincidences as raising a pre- 
sumption that the testator did not by the second instrument 
mean a second gifl, but meant only a repetition of the former 
gift. The court, however, raises this presumption only 
where jthe double coincidence occurs of the same motive 
and the same sum in both instruments. It will not raise it, 
if in either instrument there be no motive, or a different 
motive expressed, although the sums be the same ; nor will 
it raise it, if the same motive be expressed in both instru- 
ments, and the sums be different. Foy v. jPoy, 1 Cox, 168. 
Baillie v. Butterfield^ lb. 392. Campbell v. Earl of Radnor, 
1 Bro. C. C. 271. James v. Semmens, 2 H. Bl. 213. Allen 
V. CalUyuoy 3 Ves. 289. Barclay v. WaintMright, lb. 462. 
Osborne v. Duke of Letds^ 5 Ves. 369. Benyon v. Benyon, 
17 Ves. 34. Currie v. Pye, lb. 465. Hurst v. Beach, 
5 Madd. 351. But this reasoning has no application to 
cases where the second instrument affords intrinsic evidence 
that it was intended by the testator in substitution of the 
first instrument. Dixkeof St. Albans v. Beauclerk, 2Atk.636. 
Coote V. Boyd, 2 Bro. C- C. 521. Attorney General v. Hiar- 
ley, 4 Madd. 263. 
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{possibility they sbotikl mkiake the instranient <• II has like- 
wise been detertnined, that a will is good though none of the 
witnesses saw the testator aettudfy sign U, if he owns it 
before them to be his hand-'writing ; and it is obsennable 
Chat the statute of frauds does not say the testator shall sign 
his will in the presence of three witnesses, but requh-es these 
three things ; first, that the will should be in writing; 
secondly, that it should be signed by the testator; and thirdly^ 
that it should be subscribed by threes witiSiesseS) in the pre^ 
sence of the testator ^ (12). But it is not necessary that the 
witnesses should be acquainted with Ihe contents of the will K 
And, although the statute requires that the witnesses to the 
will shall subscribe their names in the testator's presence (to 
prevent obtruding another will in the place of the true one,) 
yet it is sufficient if the testator mighi see, it not being abso- 
lutely requisite that he should actually see them signing ; £6Tf 
at that rate, if a man should but turn his back, or look off, 
h might make the will void* And where the testator desired 
the witnesses to go into another room seven yards distant to 
attest his will, in which there was a window broken through^ 
whereby he might see them, it was adjudged by the court 
to be a witnessing in his presence "> So, where a will was 
attested by witnesses in an attorney's office, when the testa- 
trix was in her carriage, where she might see them through 
the windows thereof and of the attorney's office, it was ad<^ 
Judged to be well attested » (18). 

1 2 Black. Com. S77. 509. 4 Bum's Eccles. Law. 173. 

^ Stonehouse and Eve^ S P. '^ S Sa]k. 688. 

Will. 254. " Casson and Dade, 1 Brown's 

' EiUi and Smithy 5 Bac Abr. Cha. Rep. 99. 



(12) See Westheack v. Kennedy, 1 Ves. U Bea. 862. S. P* 
(18) But the testator must be in a situation that he may 
see the witnesses attest ; therefore where the attesting wit- 
nesses retired from the room where the testator had signed, 
and subscribed their names in an adjoining room, and the 
jury found that from one part of the testator's room a per- 
son by inclining himself forward, with his head out at the 
dooT; might have seen the witnesses, but that the testator 
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The witnesses should be entirely disinterested persons, and 
such as can receive no benefit or advantage by the will, and 
if there is any freehold estate devised thereby, there must, as 
has been shewn, be three of them ; but if the will concerns 
only personal estate, two witnesses will be sufficient, con- 
cerning which somewhat more will presently be mentioned. 
A witness either to the execution of a will or codicil should 
have no legacy given him thereby, neither should he be a 
creditor of the testator, especially where, as is often the case, 
the land devised by the will is made subject to the payment 
of debts. For by the statute 25 Geo. II. c. 6. all legacies 
given to witnesses are declared void. And in a case before 
the court of King's Bench, in Mich. Term. 31 Geo. IL 
where all the subscribing witnesses were creditors of the tes- 
tator, at the time of executing his will, it was urged that 
their being creditors of the testator invalidated their testi- 
mony, and that notwithstanding their debts were paid them 
before the time of trial. Yet the court in this case de- 
termined that a benefit given to a subscribing witness should 
not annul his attestation, if, at or after the testator's death, 
the witness be disinherited <>• However, it is safest to have 
persons for witnesses who are quite disinterested ; as hei^e 
we see legatees by being witnesses lose their legacies; and 
as to creditors, though their testimony will be admitted on 
a trial, yet their credit will be then left (like that of all other 
witnesses) to be considered on a view of all circumstanceii 
by the court and jury (14). 

o Burr. Rep. 430. 



was not in such a situation in the room that he mi&ht by so 
inclining have seen them, it was held that the will was not 
duly attested. Doe v. Manifold^ 1 Mau. & Selw. 294. 

(14) The wife of an acting executor who does not take 
any beneficial interest under the will, is a competent witness 
to prove the execution of it. Bettison v. Bromley ^ 12 East, 
250. And a will is well attested, though one of the sub- 
scribing witnesses be executor in trust under it. Phipps v. 
Pitcher^ 1 Madd. 144. S. C. 2 Marsh. 20. and 6 Taunt. 220. 
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Where the will conceriiB only personal estate, if the 
same be written in the testator^s own hand, though it' has 
neither his name nor his seal to it, nor witnesses present at 
its publication, it is good ; provided sufficient proof can be 
had that it is the testator's hand-writing. And if written 
in another man's hand, and never signed by the testator, 
yet, if proved to be according to his instructions, and ap- 
proved by him, it hath been held good for the personal estate. 
But it is the safer and more prudent way, and leaves less 
in the breast of the ecclesiastical judge, if it be signed or 
sealed by the testator, and published in the presence of wit- 
nesses P (15). When the witnesses are omitted, the ordinary, 

P 2 Black. Com. 50]. 



But where an estate in fee upon the determination of a life- 
estate was devised to the wife of A. B., and A. B. was one 
of the attesting witnesses to the will, it was held that he was 
not a good witness, and that the statute of 25 Geo. II. c. 6. 
did not restore his competency. Hatfield v. Thorpy 5 Barn. 
& Aid. 589. 

(15) But although the testator's seal, and the attestation 
to the will, and under certain circumstances even his sig- 
nature may be omitted, and still it may operate as an avail- 
able disposition of personal estate ; yet if, on the omission 
of either of those solemnities, a fair presumption may be 
raised of an abandonment of intention on the part of the 
deceased, or that his intention was merely ambulatory, the 
instrument will have no effect. Thus, where the party wrote 
a paper purporting to be a testamentary disposition of his 
property, to which a clause of attestation was added, but 
not filled up, the court thought it reasonable, from the want 
of witnesses, to infer that he had changed his mind, and pro- 
nounced for an intestacy. So, where the party had merely 
sealed the paper propounded for a will without signing it, 
from the omission of the signature, the inference and deci- 
sion were the same. In these and the like cases, the framer 
of the instrument appears evidently to have contemplated 
a further solemnity, as essential to its perfection ; and such 
solemnity not having been superadded, and the instrument 
being lefl inchoate and imperfect, a change of intention may 
reasonably be presumed. Matihetvs v. Warner, 4 Ves. 186. 
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beforo he granta probate, will require the testator's haord- 
writing to be proved, or, if another pereon wrote his wiUj 
that. the writing or will produced is bis will; whereby not 
only an estraordinary expenoc will be occasioned even when 
a personal application is made, l)ut perhapa a deal of trouble 
(0 the executor in procuring sufficient proof. 

Where the wiU, only conqems copyhold lands, the same 
having been surr^idered to the use of the will (16), altb^figb 
the will be not attested by any witnesses, fak shaB direct €^ 
uses of the surrender; for the statute of frauds, wbieh requh'es 
the testator's signing in the preseoce of three witnesses, is 
QOttfined only to such estates aapass by the statute of wills, of 
the 34* & S5 Hen. VIII* which doth not extend to copyholds, 
whereon we have treated more fully towards the former part 
of the preceding chapter. 

With respect to persons who may be made executors, all 
persons are capable of being executors that are capable of 
making wills, and many others besides ; as feme-coverts, and 
infants, nay, even infants unborn, or in venire sa mere, that is, 
in the mother's womb, may be made executors. But no in- 
fant can act as such till the age of seventeen years ; till which 
time administration must be granted to sonie other, durante 
minori (etate, during the nainority^ (17). Yet, if there be 
9 2 Blwk. Ow, 509. 



5 Ves. 2S. JSx parte Fearon, lb. 644. Coles v. Trecoikickf 
9 Ves. 249. Warner v. Warner^ 1 M eriv. 503. But such 
presumption may be rebutted by evidence, as by shewing 
that the party was suddenly arrested by death, or incapaci*^ 
tated by illness before the instrument could be conveniently 
perfected, or by proving his recognition of it in extremis. 
Baiitie v. MitcheU, in Prerog. Court, 1805. 

(16) A surrender to the use of the will, when matter of 
form, is not now necessary. See ante, p. 1 62. n. 1 . 

(17) At common law an infknt might execute the office 
of executor at the age of seventeen. But by stat. 38 Geo. III. 
c. 87. s. 6. he is disqualified from acting in the executorship 
till he attains the full age of 21 years, and an administrator 
is substituted to act for him in the interval. 
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tiro execatoriy one whereof is under age, he of full age may 
solely prove the will '• 

Ahhoogh there are very few persons bat may be made 
executors, yet it behoves the testator to beware of whom he 
appoints executor. •— It is said, if a creditor constitutes his 
debtor his executor, it is a rdease or discharge of the debt, 
whether the executor acts or no : provided there be assets 
sufficient to pay the testator's debts : for, though this dis- 
charge of the debt shall take place of all legacies, yet it will 
not be allowed against the testator's creditors • (18). And if 

* I LcT. 181. * 2 Black. Com. 512. 



(18) In Co. Litt.264.b. Lord Coke says, if the obligor make 
the obligee his executor, this is a release in law of the action, 
but the dutv remains, for which the executor may retain so 
much gooas of the testator. The learned editor of that 
work {Mx^BtUler) has stated (Ibid. n. l.)» that <^ what Lord 
** Coke advances respecting obligors and obligees, holds 
** equally between all other creditors and debtors, but it 
'^ must be attended with the following observations : a debt 
*< is only a right to recover the amount of the debt by way 
'< of action, and as an executor cannot maintain an action 
^' against himself, or against a co-executor, the testator, by 
** appointing the debtor an executor of his will, discharges 
*< the action, and consequently discharges the debt. Still, 
" however, when the creditor makes the debtor his exe- 
*^ cutor, it is to be considered as a specific bequest or le^ 
*^ gacy deyised to the debtor to pay the debt, and there- 
'* fore, like other legacies, it is not to be paid or retained 
*^ till the debts are satisfied ; and if there are not assets for 
*' the payment of the debts, the executor is answerable for 
*' it to the creditors. In this case, it is the same whether the 
^ executor accepts or refuses the executorship. On the 
'< other band, if the debtor makes the creditor his executor, 
<^ and the creditor accepts the executorship, if there are 
^' assets, he may retain his debt out of the assets, against 
" the creditors in equal degree with himself; but if there 
<« are not assets, he may sue the heir, when the heir is 
*< bound." See Wankford v. fVaniford, I Salk. 299. Sei- 
sin V. Brmn, 4 Bro. R C. 179. Forr. 343» 8 Vin. Abr. 198, 
2 £q. Ca. Abr. 46. In addition to the latter part of Mr. 
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there be several joint debtors, anch the creditor makes one 
of them executor^ the debt is extinct in law^; and if the 
husband of a woman that is made exeoutor be indebted to 
the testator, this making of the wife executor is a release in 
law n. But as to making a debtor executor being a release 
in law, Wentworth says, *^ yet doubtless (methinks) such a 
'< debtor made executor should hold himself restrained in con- 
" science from taking benefit thereof^ if (the debt remitted) 
'^^ere shall want to satisfy either debt or legacy of the tes- 
" tator; and I doubt whether a court of conscience, may not ^ 
" justly so order K* — This now is not to be doubted^ it being 
demonstrated in a very late case, where two who were in- 
debted to the testator in unequal sums were made executors, 
and it was held no release of the debts, and that they were 
trustees for the next of kin^ as to the residue. 

The case was, Goodinge, the testator, by will dated 10th 
June, 1783, gave to the defendant his brother Henry Good- 
inge 500/., and to his nephew, the defendant Henry Goodinge, 
jun. 500^. and appointed them executors, but made no dis- 
position of the residue. He also wrote a letter to the nephew, 
in which, among other things, he referred him to certain let- 

« Went. Off. Exec. SI, 82. * Went. Off. Eiec. 81. 

" Ibid, 207. 



Butler* 8 note, the case of Dorchester v. Webb, Sir W. Jones, 
345. S. C. Cro. Car. 372. may be noticed, in which it was 
laid down, that when an obligor makes the obligee and 
another his executors^ and the obligee refuses, the debt is 
neither released nor discharged, and the obligor may sue 
the assets. The same doctrine was also held in the more 
recent case of Ravolinson v. Shato, 3 T. R. 557., where a 
debtor having made his creditor and another person exe* 
cutors, the creditor neither proved the will nor m any man- 
ner acted as executor, but brought his action against the other 
executor, and it was determined that as the creditor had 
not possession of the property of the testator qu^ executor, 
he stood in the same situation as any stranger, and might 
equally sue the person who had the legal possession of that 
property. 
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ters in Chambers's Dictionary at tvor/A looking JbVf and 
directed him to pay the plaintiff Carey 200^. — Henry Good^ 
inge, the brother, was indebted to the testator 700(V,y and 
Henry Goodinge, jun. was indebted to him 1000/. at the 
time of his decease. .Upon searching the titles referred to 
in Chambers's Dictionary, bank-notes were found to a con- 
siderable amount. 

The bill was by the next of kin, and prayed an account 
of the personal estate of the testator, and particularly of the 
sums in which the executors were indebted to him, and pay- 
ment of the same to the plaintiffs. -^ For the defendants it 
was contended. Ist, That the appointment of the brother 
and nephew executors, is an extinguishment of the debt* 
This is clearly so at law ; and there is no case in this court 
where it has. been held otherwise, except where there has 
been a direct gift of the residue. That wa3 the cai^e in Broion 
V. Selwin, For. 240., and even there Lord Talbot spoke of it 
as an undecided point ; but there is no case where it has not 
been held an extinguishment against the next of kin. -** 2d, 
That, having (by this mean) uneaual legacies, and there 
being no disposition of the residue, the defendants as execu- 
tors were entitled to it. — Lord' Chancellor said, he thought 
it had been a settled point in this court, that the appoint- 
ment of the debtor executor, was no more than parting with 
the action :«and declared it a trust for the next of kin 7 (19). 

With respect to making a married woman executrix, 
attention should be had to the probity of the husband ; as. 
the wife in such case cannot act alone, and if the husband 
commit a devastavii the wife will not be liable' (20). And ' 

f Corey t. Goodinge, 3 Bro. Cha. * JBenyon v. CoUins^ 2 Bro. Cha. 
R^, 110. Rep. 323. 

(19) That a trust is in such a case raised in equity, is 
now so perfectly settled, that, in the case of i5erry v. Usher, 
11 Ves. 90., the point was given up without argument. 

(20) The position here laid down, although justified by 
the authority cited in support of it, has been suci^essfully 



210 T«E DISPOSAL OF A PEBSOW's ESTATE, 

previous to inaking an executor^ due attention should be bad 
to bis probity^ as veil as bis circumstances, as great power 
devolves on bim on the testator's death, which is demon- 
strated in various parts of this work, and shewn that the 
personal estate vests in bim immediately thereon ; so if the 
testator has money in the stocks or public funds, the exe- 
cutor may in general demand a transfer thereof into bis own 
name or the name of any other person, and if refused, com- 
pel such transfer to be made by an action at law ; and where 
a residue was specifically given, it was held in a case before 
the court of chancery in 1791, that the bank bad no right to 
restrain the executors from transferring the funds. In this 
case the bank in their bill insisted upon its having been their 
custom, ever since the institution of the bank, that where 
any share or interest in the funds transferrable at the bank, is 
iB^dfically bequeathed to one or more legatee or legatees, 
and no trustee or trustees are app<»nted, to permit tlie inte- 
rest so bequeathed to be transferred to the legatee or lega- 
tees only, and to no other person or persons ; and where any 
trustee or trustees are apgointed, to suffer the interest to be 
transferred to the trustees only, but not to permit them to 
sell or transfer the same to any other person than the legatee 
or legatees beneficially interested therein; and therefore 
prayed an injunction to restrain the defendants the executes 
from proceeding at law. 

For the bank it was argued that, where there are no 
trustees appointed, still the bank must enter the whole will*, 

• When the probate of the will offices (according to Ihe acts of par- 
ts deposited at the bank, the bank liament), and subject the same to 
usually causes so much thereof as re- the uses of the will, by causing en- 
late to the testator's interest in the tries to be made in the respective 
stocks to be entered in the proper transfer books. 

controverted by Lord Redesdale^ and it seems clear that al- 
though the devastavit ill the act of the husband, yet it is an 
act for which the wife, after the determination of the cover- 
ture, is responsible; because, according to the language of 
the cases, it was her folly to take a husband who woukl so 
misconduct himself. Adair v. SkatJOi 1 Sch. & I^f. 258. 
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asd most^ comeqttentljry. see to the dkpositioii of the pro- 
partj as co-trustees, or as a check upon the other trustees. 
That though the bank maj not be liable m case of a misap- 
plication, yet the bank have a right to the common pririlcge 
of trustees, to hanre the trusts administered by this courts 
which is the proper and peculiar characteristic of its juris- 
Action.— For the defendants, it was argued that how pro- 
p^ soever the practice of the bank might be in the case oia, 
specific legacy or stock, it was not so in the case of a resi- 
due ; and^ in this case, k was a simple residue of a personal 
estate, which must neoessarfly vest in the executor, for pay- 
ment of debts and other necessary purposes* In the' case 
even of specific legacies, and of terms of years, they do not 
vest in the legatees till after the assent €if the executor, who 
may want them for the payment of debts ; till the assent of 
the executor the i^;atees of a bond cannot discharge it. 
This is like any other specific legacy, and the defendants are 
therefore entitled to call upon the bank for a transfer. 

Lord Chancellor acceded to this idea of tlie residue, in 
•the present case, bdng like a specific legacy, and requiring 
tiie assent of the executor, that the act of parliament giving 
a power to devise, and treating it as personal property, it 
must be subject to ail the incidents of a gift of personal pro- 
perty ; andy t&erefi>re, that the bank must permit a transfer 
of the stock : and dissolved the injunction K 

Hence may be perceived that the bank are very vigilant 
in taking care to preserve the property of individuals be<' 
qoeathed by will as far as enabled so to do, but that they 
cannot preserve the same by withholding a transfer thereof 
unless empowered by the will ; wherefore it behoves testa- 
t<ucs to be careful to bequeath in such manner as to vest suf- 
ficient authority in the bank fi)r restraining a transfer into 
the names of others than those designed to hold and enjoy 
die property bequeathed ; as thereby misfortunes that have 
too often happened may be sufficienUy guarded against. 

^ Bank ofEn^nd v. MoffaU, 3 Bro. Cha. Rep. 260. 

P 2 
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One instance of those misfortunes^ and which has latdy 
liappenedy we shall her« relate. — John Shakeshaft, by will, 
left 2000/. Sper cent, bank annuities, to his executors after- 
named in trust to pay the dividends to Ann Shakeshaft his 
wife for life, afterwards te George Shakeshaft, his son, for 
life, and after his death the prmcipai to be equally divided 
among his children at twenty-one ; biit if they all died under 
that 'age, then to be divided among all the children of his 
brother Richard Shakeshaft ; and he appointed Samuel 
Kempson and Richard Shakeshaft executors. — Soon after 
his death, viz. in 1782, the two executors joined in selling 
out the sum of 2000/. S per cents, and Kempson permitted 
Richard Shakeshaft, to take it to his own use, upoii giving 
^m undertaking in writing to replace it upon demand ; and 
Richard Shakeshaft continued to pay the amount of the di- 
vidends upon the stocks sold out to Ann the widow till his 
death, in 1790, when he died insolvent, and then the trans- 
action of tlie sale of the stock was discovered. — In Decem- 
,ber 1790, Kempsom became a bankrupt. In consequence of 
which George Shakeshaft, the son before mentioned, peti- 
tions the Lord Chancellor to be at liberty to prove under 
Kempson's commission, on l)ehalf of himself and the other 
parties interested in the 2000/. bank annuities, which was 
opposed ^y the assignees of Kempson; but his lordship or- 
dered that the petitioner should be at liberty to prove, and 
directed the assignees to pay the "dividends into the bank, 
subject to further orders <^. 

If a creditor of the testator is intended to have a legacy 
bequeathed to him, care should be taken in being explicit ; 
as it is an established rule, that a legacy given by a debtor 
to his creditor, which is equal or greater than the debt, shall 
be presumed to be intended in satisfaction of the debt ; yet 
this rule, although acknowledged to be fully established, 
being thought a strict rule, in some late cases a dissatisfac- 
tion htus been expressed with regard to the principle upon 
which it proceeds, and the court has been anxious to collect 

"^^Sx parte Shakeshaft, 3 Bro. Cha. Rep. 197. 
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from the wU circumstances to rebut the presumption; and 
where the payment of debts hath been particularly men- 
tioned in the will, the presumption of the testator's intention, 
that the legacy given should be in satis&ction of the debt, 
hath been takea away, and the creditor decreed both debt 
and legacy <>• So where the legacy hath not been equally 
beneficial with the debt in some particular, (although it may 
have been more so in another), as in time of payment, or in 
point of certainty « (21 ). 

<« 1 P. Will 410, 3 Atk. 65. • 1 P. WiU. 410. n. 4th edit. 



(21 ) It is a general rule, that when a person indebted to 
another bequeaus to him as ^eat or a larger sum of mone^ 
than the debt, without noticmg it, the legacy will be consi* 
dered in payment or satisfaction of the del^. Broton v. 
Damon, Prec. Ch. 240. Fotvler v. Fovoler, 3 P. Wms. 354. 
Gaynon v. Woody 1 Dick. 331. This, however, is merely a 
rule of construction, and the principle of it has been much 
disapproved of by the eourt of chancery,, because no satis- 
factory reason can be assigned why a testator, when there 
is not a deficiency of assets, may not intend a benefit to his 
creditor, uUr^ the payment of his debt, as well as to any 
other legatee named in the will. The disposition of the 
court, therefore, is to form exceptions to the rule in all pos-^ 
sible cases* Accordingly, if the legacy be inferior in amount 
to the debt, the former will not be considered- as given in 
part payment or satisfaction of the latter. Easttoood v. 
Vinke, 2 P. Wms. 614. Atkinson v. JVebhy 2 Vern. 478. So 
when the debt and legacy are of equal amount^ if there be a 
difierence in the times of payment, as where the debt is pay- 
able immediately, but the payment of the legacy is post- 
poned for however short a period, the legacy will not be a 
satisfaction, because it is not equally beneficial to the 
legatee. NichoUs v. Judson, 2 Atk. 300. Mathews v. 
Mathetosy 2 Ves. sen. 635. 2 Fonbl. on £q. 331. n. (m). 
And if the legacy be conditional, or be given on a contin- 
gency, it is not a satisfiiction, for it shall not be supposed 
that the testator intended an uncertain recompense in satis- 
faction of a certain demand. Crompton v. SaUy 2 P. Wms. 
553. 2 Fonbl. 331. So a legacy is not a satisfaction of a 
debt due on an open or running account, for the testator 
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Where a debtor makes his creditor and another person 
execators,' and the creditor ndther proves the will nor acts 
as executor, he may maintain an action against the other for 
his demand on the testator C 

Formerly it was a settled notion that wfaero there was no 
residuary iogatee sppdnted by the will, the surplus or re* 
siduum devolved to the executor's own use, by virtue of die 
executorship. But now there is tfaps restriction, that although 
where the executor has no legacy at all, the residuum shall 
in general be his own, yet wherever there is a sufficiency on 
the face of a will (by means of a competent legacy or odier- 
wise] to imply that the testator intended his executor should 
not have the residue, the undevised surplus of the estate 
shall go to the next of kin ; the executor then standing upon 
exactly the same footing as an administrator, who by the 
statute 22 Sc 2S Car. II. c. 10. must make distribution 

^ RawHnson v, Shavh 3 Dumf. & Eost £ep. 557. 

might not know whether the balance was m fitvour of the 
legatee or not. Rawlins v. Pota^U, 1 P. Wms. S97. Nei- 
ther is it, as it seems, a satisfaction of a debt due on a bill 
of exchange, or other negotiable instrument. Carr v. 
Eastabrooke, 3 Yes. 561. And where the debt is contracted 
by the testator, subsequent to the making of the will by 
which the legacy is given, it shall not be a satisfaction, since 
the testator cannot be supposed to have had it in contempla- 
tion to satisfy a debt, which was not then in existence. 
Cranmers case, 2 Salk. 508. Thomas v. Bennet, 2 P. Wms. 
S43. But where there is a deficiency of ^sets, the l^acy 
will in all cases be construed a satisfaction. Toller on Exe- 
cutors, 338. The question of satisfaction being, in these 
cases, a mere rule of presumption, it may, like all other pre- 
sumptions, be repelled or confirmed by parol evidence. 
Pole V. Lord Somersy 6 Ves. 309. And in a late case it was 
held that parol declarations hy the testator were admissible 
in evidence to repel the presumption of the satisfaction of a 
debt, by the bequest of a legacy of greater amount, even 
where such declarations were not contemporaneous with, 
but subsequent to the making of the will; and although the 
expressions in the will afforded* an inference in favour of the 
presumption. Wallace v. Pomfret, II Ves. 542. 
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l^ereof to tlie intestate't next of kin s ; and for making this 
distribution it may be observed that an executor is compel* 
lable thereto hj the court of chancery '>; where it has 
been determined, that, if there be no kindred, the executor 
shall stand trustee for the crown, to whom the undevised 
surplus shall go^, as m the case of a person dying wholly 
mtestate, mentioned in the former part (^ this worki^,«— 
Much litigation having been with respect to executors 
elatming the undevised surplus, we shall treat more largely 
hereon under a subsequent head. 

There are very few persons but may be devisees, or lega- 
tees, and tdce either real or personal estate by devise ; the 
latter of which, on the testator's death, vests in the executor, 
and cannot be taken without his c<msent i, he being the per- 
son to answer the testator's creditors ; but with the former 
an execut<»r, as such, has no more concern than an adminis- 
trator heretofore mentioned ^ ; for on the testator's death, 
the real estate immediately vests in the devisee, or person 
to whom it is devised ^ ; whereby formerly great inconve- 
niences arose, as creditors by bond and other specialties 
were defrauded of their securities, not having a remedy 
against the devisee of their debtor ; to obviate which the 
statute 3 W, & M. c. 14« was made, and thereby the devise, 
against such creditors, is deemed void, and they are enabled 
to maintain their actions jointly against both the heir and 
devisee, as has been shewn <> (22). 

A married woman, or, as the law terms her, a feme-covert, 
although she cannot be a grantee to her husband, as a man 
cannot grant any thing by deed to his wife, or enter into a 
covenant widi her ; for Uiat would be to suppose her sepa- 
rate existence ; but a woman may be attorney for her hus- 

s 2 Black. Com. 514. ' 2 Black. Com. 512. 

^ Page 83. *» Page 109. 

I Mddleton and Spicer,! Brown's ° Co. Lltt. III. 

Cha. Rep. 201. <> Page 118. 
k Page 104. 

(22) And in certain cases real estate in the hands of a 
heir or of a devisee, is made assets for the payment of simple 
contract debts. See ante 55. n. 17. 
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band, as that implies no separation ; and an husband maj 
bequeath any thing to his wife by will ; for that cannot take 
effect till the cQverture is determined by death p. 

An infant in ventre $a mere^ or in the mother's womb, is 
supposed in law to be bom for uumy purposes. It is' capable 
of hayjng a legacy, or a surrender of a copyhold estate made 
to it. . It may havei a guardian assigned, to it, and it is enabled 
to have an estate limited to its use, and to take afterwards 
by such limitation as if it were then actually born; and if a 
devise is to children and grandchildren living at the time of 
the testator's death, a child in the mother's womb might in 
such case be so far regarded as to be looked upon as living 4, 
and will have the same share as any child born before the 
testator's death. And where the testatrix gave her real 
estate to trustees, upon trust to permit her nephew, J. C. to 
receive the rents and profits for his life, and after his death to 
seU the estate, and divide the money amongst all and every 
the child and children of J, C. at the age of twenty«one ; also 
gave her personal estate to the same trustees, in trust, to di- 
vide the same amongst all the children of her said nephew at 
twenty-one, and directed her nephew to maintain the chil- 
dren out of the rents and profits, and gave the trustees power 
to apply any part of the interest of the personal estate, for 
the maintenance of the children. — The question was, whe- 
ther the plaintiff, a child born after the death of the testa- 
trix, was entitled to a share of her estate : all the other per- 
sons were bom before the making of the will.— ^ The Master 
of the Rolls held the plaintiff to be entitled to a share with 
the other children '. 

Yet in a later case it was said, that this seems a very 
strained determination ; and where the testator devised to 
trustees, and directed the yearly sum of 100/. of the rents and 
interest of residue to be paid and appliediby them unto each 
of his two daughters, S. A. and D. K. during their lives, and 
the residue of the rents and interest, for the maintenance and 
education of all the children of his said two daughters, S. A. 

P 1 Black. Com. 442. ' Congreve v. Congreve. I Bro. 

4 4 Burn*t Eccles. Law, 146. Cba. Rep. 530. 
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and D.K. share and share alike, until the youngest of the 
said grandchildren should attain twentjr-one, and in case 
of the death of any of them before the youngest should 
attain twenty-one, who should have been married, and who 
should have at his or her decease a child or children, then 
testator directed, that such child or children should be 
entitled to the same share which their deceased parents 
would have received, in case they had respectively lived till 
the youngest of such child or children should have attained 
twenty-one; and when such youngest child should have 
attained twenty-one, then testator gave one full and pro- 
portionable share of the capital thereof, to the proper use of 
such his said grandchildren as should be then living, and the 
child or children of such as should be dead. 

D. K. at the death of the testator, had six children ; after 
his death she had another child ; and S. A. had four children, 
but, after his death had two other. — The question was, whe- 
ther the children of testator's daughters, bom at the time of 
his decease, were to take exclusively of those born after his 
death, or they were all entitled ? 

Lord Chancellor said, when the gift was general, it was 
always confined to the death of the testator; where there is 
a gift for life, or the distribution is postponed to a future 
time, then the children bom during the life, or before that 
time, are let in. Congreve v. Congreve seems a very strained 
determination ; because when the first child attained twenty- 
one, the division must be made. His lordship finally deter- 
mined in favour of the children alive at the decease of the 
testator • (23). 

" Ilvghes y. Mughes, 3 Bro. Quu Rep. d5S. 

(23) In these bequests to children, or other persons who 
are designated as a class, the court is always anxious to con- 
strue the period of distribution as late as it can,, in order to 
include the greatest number of persons within the testator's 
bounty. And, actuated by that anxiety, it has laid down 
this rule, that any child coming into esse before a deter- 
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What has been here mentioned concerning childrenv 
must be understood with respect to legitimate children, and 
not of bastards, heretofore described ^ ; for a devise to those 
in the mother's womb, or before bom, is void^. Yet, if a 
bastard is bom at the time of making the will, whereby either 
real or perswial estate is given to him, he is capable of tak- 
ing the same ; but it is safe to describe a bastard, in llie will, 
as the natural son or daughter of A. B. [his mother]}, espe^ 
cially if he be a tender infant, that has not got a name by 
reputation (24«). Aliens are not capable (^holding lands^ as^ 

* Page 105. ■ Gilb. on Wills, 161. 

minate share becomes, by the terms of the bequest, distri- 
butable to any one, is included. Therefore when legacies 
are given to a designated class of individuals, payable at a 
future period, as to the children of B, when the youngest 
shall attain 21, or be married ; or to be divided among them 
upon the death of C, any child, who can entitle himself under 
the description at the time of distributing the fund, may 
claim a part of it, viz. as well those children living at the 
period of distribution, though not bora until after the testa- 
tor's death, as those born before, and living at the happening 
of that event. Prescott v. Long, 2 Ves. jun. 692. Hoste v. 
PraU, 3 Ves. 730. Barrington v. Tri^am, 5 Ves. 345. Whit- 
bread V. St. Johuy 10 Ves. 152. Gilbert v. Boorman, 11 Ves. 
238. Leake v. Robinson^ 2 Meriv. 382« And it is now settled 
that a child in ventre sa tnere, at the period of distribution 
may take. Clarke v. BMe^ 2 Bro. C.C. 320. Miller v. Tur- 
tier, I Ves. 85. TheUuson v. Woodford, 4 Ves. 322. 334. But 
where the gifl to children is to take effect in possession 
immediately on the death of the testator, afler-bom chil- 
dren cannot be admitted to participate. Scett v. Harwood, 
5 Madd. 332. 

(24) It is to be collected from Co. Litt, 3. b. that an illegiti- 
mate child cannot take by the description of child of his puta- 
tive father, until he has acquired the reputation of being such 
child ; but after he has acquired the reputation of being such 
child, he may take by that description either under a deed 
or under a will. See 1 Ves. & Bea. 452.; 1 Madd. 44a But 
to intitle illegitimate children to take under a will,.the inten- 
tion of the testator that they should take, must appear 
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hftt heretofore been mentioned ; and, widi respect to some 
persons incapid>Ie of taking a legacy, mention will be made 
under a stribseqnent head, m treating on legacies, 

by necessary implication upon the will itself; it is not suffi- 
cient that from circomstances dehors the will, it cannot be 
doabted but that ill^timate children were intraded, for if 
the instrument itself does not furnish that question, extrinsic 
evidence is not admissible to raise it, and legitimate ofl^ring 
alone are considered as the objects of his bounty. Tnere- 
fore under a bequest to the eldest child, male or female, of 
A who is unmarried, a natural child of A's will not take, if 
there be nothing apparent on the face of the will to shew 
that the testator meant by the word '* child** to describe an 
illegitimate child, although it was known to him at the time 
of making his will that A had only illegitimate children ; but 
the court, from the circumstance of A being a single man, 
will intend that the testator contemplated the event of his 
marriage, and consequently that the bequest was destined as 
a provision for the eldest of the possible progenv of a future 
marriage. Godfrey v. DaviSf 6 Ves. 43. So if a testator, 
having legitimate as well as illegitimate children, bequeath 
to ** children" generally, the former will alone be supposed 
to be meant by that term, Cartxvright v. Vaijodry, 5 Ves. 530.; 
unless the testator himself has manifested an intention that 
both classes of children should be comprehended. Swaine 
V. Kennerley, 1 Ves. & Bea. 4?69. Where, however, the in- 
tention of tne testator to jv ovide for illegitimate children is 
apparent, they will take. Thus where an unmarried man be- 
queathed certain sums to his *^ children^*' and it appeared ex 
visceribus of the will, that he must have had it in his contem- 
plation to provide for natural childen, they, having obtained a 
name by reputation, were admitted to take. Beachcrqft v. 
Beachcrofty 1 Madd. 430. So also under a devise by a mar- 
ried man, having no legitimate children^ '' to the children 
" which I may have by A, and living at my decease," 
natural children, who had acquired the reputation of being 
his children by her before the date of the will, were held en- 
titled, as being upon the whole will intended and sufficiently 
described. Wilkinson v. Adaniy 1 Ves. & Bea. 422; see also, 
Bayley v. Snelham^ 1 Simons & Stuart, 78. And the rule of 
law does not require that an illegitimate child should actually 
be born in order to be capable of taking ; for if such a child 
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Having thus considered those propositions, we shall now 
proceed to consider the manner of bequeathing tq married 
women and infants, and of appointing guardians : conditions 
not to trouble executors, and for preventing indiscreet mar- 
riages. 

When any estate or effects is intended for a married 
woman, it is generally devised or bequeathed to some person 
in trust for her, or to be for her sole and separate use, with 
directions that her receipt alone shall be a sufficient discharge 
for the same ; as thereby to prevent what is given being 
subject to the husband's control. If any real estate is de- 
vised to her in fee-simple, and without any restriction, it 
immediately vests in her on the testator's death, and will 

in ventre sa mere, is so described as to ascertain the object 
intended to be pointed out, it may take under that descrip- 
tion ; as in the case of a bequest to the natural child with 
which a woman is now enseinty mthotU reference to any person 
as the father; nor would such a bequest be invalidated by 
the testator giving as a reason for the legacy, that he be- 
lieved he was the father of such child. Gordon v. Gordon^ 
1 Meriv. 141. But if the bequest is to an illegitimate child 
with which a woman is pregnant by a particular man, 
the testator for instance, the bequest altogetner fails. Earl 
V. Wilson, 17 Ves. 528. The reason of the distinction is, 
that in Uie latter case, the foundation of the bequest 
is the fact of the child being the child of the testator, 
and as the truth of that fact cannot, on grounds of public 
policy, be suffered to be sustained by evidence, the rule 
applies, that a man cannot give to an illegitimate child, 
as his otoM, until it is known to be, or has acquired a reputa- 
tion of being his. But, in the former case, where the bequest 
is to the child with which a woman is pregnant generally, 
describing it merely as the future ofispring of the mother, 
no uncertainty prevails, and there is no fact to be tried whidi 
can possibly lead to indecent evidence. — When the inten- 
tion in favour of illegitimate children is clear, they may, if 
they have obtained a name by reputation, take either by a 
descrijption amounting to a designatio personarum, or, with- 
out being named, they may take under the general descrip- 
tion of children, as a class. Metham v. The Duke of Devon, 
1 P. Wms. 529, ; Wilkinson v. Adam, and Beachcroft v. 
Beachcrqft, supra. 
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have the same eCPect as to the husband's curtesy as hereto- 
fore shewn. X And if any legacy or personal estate is given 
to a married woman absolutely without any restriction^ it will 
be as if the same were given to the husband, as we shall see 
under a subsequent head, where further mention will be made 
concerning bequests to married women (^). When any 
real estate is intended for an infant, it is usual to devise it to 

' Page 1 1 9-1 22. The husband he becomes a bankrupt, such interest 
bemg entitled to the rents and profits as he had in the estate will be assign- 
or the wife's real estate during her able by the commissioners to the 
life, and <o hold the same as tenant assignees for his creditors. 
by curtesy after her death, in case 

(25) In equity, as at law, a gift to the wife is a ^jift to the 
husband, who, being bound to maintain the wife, is entitled 
to her property. A court of equity will, however, execute 
a trust for the sole and separate use of the wife, where the 
intention of the donor to that effect is unequivocally declared. 
Hie doctrine as to what expressions will be holden sufficient 
to constitute a trust of property for the separate use ofajTeme- 
ccnertj is well collected and arranged by Mr. Clance^^ in his 
Treatise on the Rights of married Women, p. 41 . A bequest of 
bonds to a married woman, ** whenever she should demand or 
'* require the same,'' Dixon v. Olmiu$% 2 Cox, 414. ; a bequest 
in trust, " to pay the annual produce into her proper hands,^ 
Hartley v. Hurlcy 5 Ves. 5^>\ a legacy to be vested in 
trustees *' the income arising therefrom to be for her sole use 
" and benefit," Adamson \.Armitage, 19 Ves. 416. S.C. Coop. 
283. ; a bequest '< for her sole and separate use and benefit, 
" and her receipts to be a sufficient discharge;" Wells v. Say- 
ers, 4 Madd. 409.; a bequest "to be at her disposal," Kirk v. 
Paulifty 7 Vin. Abr. 95. pi. 43. ; and a bequest " to her own 
** use, independent of her husband," Wagstqff' v. Smithy 
9 Ves., 623., have all been considered gifls to her separate 
use. But a legacy to a married woman " to and for her own 
" use and benqfit' does not, it seems, give a separate estate, 
Roberts v. Spicer^ 5 Madd. 491. But see Ex parte Ray^ 
1 Madd. 199. ; and it clearly does not, if the testator shews 
on the face of his will, that he knew the technical form of 
excluding the husband. Wells v. Sayers^ 4 Madd. 409. So a 
mere bequest to her for life will not have that effect. Broton 
V. Clark, 3 Ves. 166. Lamb v. Milnes, 5 Ves. 517. Jacobs v. 
Amyatti 1 Madd« 376. n. 
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some person or persons in trust for him till healtatttveii^ 
one years of age^ with directions to the trustees how t«ai%» 
hage the same in the inteijmb So, with respect toontf legacj 
or personal estate thi^ may be bequeathed to an in^t ; fbr 
the hnr wffl not trust an infant with any real estate ; and as 
to legacies or person]^ estate^ where the testator has not 
taken necessary csre to preserve it for an infant, the courts 
wherdn legacies are to be sued for, wha^ applied lo> are not 
a^ligei^ in taking the utmost care for the ben^ of infants; 
the expense of which application may be saved hj due care 
being taken in making the wilL Tiruatees named in the 
will may also be appointed guardians by any &ther, who, we 
hare seen, hath.power to dispose of the custody of his chil- 
dren r ; and the same, or such otibers as the testator shifi 
choose, may be made executors. 

There is no decided case that guardians can be appointed 
for a child by a stranger, during the life of the parent. If 
such be so appointed, and it be laid before the court of chan- 
tery how the child is disposed of, the court will take, care 
that the child shall be educated according to his expec- 
tations ■ (26). But where a father by his will named guar- 
dians for his natural child ; on petition that the same might 
be appointed by the court, and they appearing in court and 
consenting to accept such guardianship, the master of the 
rolls thought there was no necessity to refer it to the master, 
to approve of proper persons to be guardians, the fa^er hav- 
ing named them by his will, though, strictly speaking, he 
could not appoint testamentary guardians to his natural child, 
^nd his honour made the order accordingly ^ And the 

y Page 130. • Ward ▼. Si. PatUf 2 Bro, Cha. 

' Poivd y. Cleaver, 2 Bro. Cba. Bep. 583. 
Rep. 500. 510. 

(26) In a late case where a legacy was given to a father, 
on condition that be did not interfere with the education oi 
his daughter, the court, on a bill by the father for the legacy, 
required from him security to that effect, to be approved by 
the master, Colston v. Morris^ 6 Madd. 89. 
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tame had been done by the lord cfaanecilor in the year 
1788«>(27). 

In default of the ftther's i^ointing a guardian, in&nta at 
fourteen years of ^e, whether male or female, may choose 
their own guardim (28) ; and for the personal estate, the 
ordinary nsnalty assigns him ; but for the real estate^ it is 
the province of the lord chancellor to assign a guardian. 
The power and reciprocal duty of guardian and infant, who 
is termed in law the ward, daring the continuance of the 
guardianship, are the same as that of iadier and diild ; and 
the infant cannot be muA b«t under the protection and 
joining the name of his guardian, he being to defend him 
against all attacks, as wdl by law as otherwise ; and whenr 
die infant comes of age, must give him an account of all that 
he hath transacted [on his behalf and answer for all losses 
occasioned by his wilful delay or negligence. But an infant 
is allowed to sue either by his guardian or prochein amy, 
that is, his next friend, i^ may be any person that wUl 

^ JPieiMam t. Peckbam, 2 Bro. Cha. Rep. 584. , 



(27) See Chatteris v. Youngy 1 Jac. & Walk. 106. ; where 
Sir Thomas Plumer, on the authority of these cases and 
without a reference, appointed, as guardians, persons who 
had been nominated by a testator to be guardians of his 
natural children, and who consented to undertake the 
guardianship. 

(28) The only authority I can discover in support of this 
proposition is a passage m Co. Lit. 87. b., where it is laid 
down, that if a man die seised of an hereditament, which does 
not lie in tenure, the heir being within the age of fourteen 
years, and having no guardian assigned, may choose one for 
himselfl But this passage is at variance with a late case, in 
which an infant of the age of seventeen, having appointed a 
guardian by deed, it was nevertheless held, that such an 
appointment did not supersede the duty and authority of 
the court of chancery, and it was accordingly referred to 
the master to consider of a proper person to act as guardian. 
Curtis V. Ripporiy 4 Madd. 462. 
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undertake his cause <^; and it frequently happenist that an 
infant institutes a suit in equity against a fraudulent guardian^ 
who, if he hath abused his trust, the court will check and 
punishy and sometimes proceed to the removal of him, and 
appoint another in his stead. — To prevent disagreeable 
contests with young gentlemen, it has become a practice 
with many guardians, of large estates especially, to m^ 
demnify themselves by applying to the court of chancery, 
acting under its direction, and accounting annually before 
the officers of that court d. 

As to conditions not to trouble executors, if a legacy 
is given on condition not to dispute the will, and the legatee 
commences a suit whereby he disputes the validity of the 
will, this is no forfeiture of the legacy, if there was justi- 
fiable cause of contesting it«« And even though there is no. 
probable cause, yet where a legatee, or other person in- 
tCKSted, hath a right to see the will proved in solemn form,' 
his making use of the right cannot, as it seems, be. deemed 
a disturbance. — The testator gives to B a legacy, on pain 
of forfeiture of it, in case he should give his wife, whom 
he made executrix, any trouble in relation to his estate ; 
B brings his bill against the wife, for which there was very 
little colour, and amongst other things demands his legacy. 
The chancellor was of opinion that the suit was very 
frivolous, but would not declare the legacy forfeited ^ But 
in a case where a person by his will gave a legacy to his 
daughter, provided that if she or her husband refused to 
give a release, or should put the executor to any trouble, 
the same should go over to her sister's children. The 
daughter and her husband, being within the city of London^ 
sue for her orphanage part. It was decreed that the legacy 
was forfeited ; for however it might have been construed to 
be only in terrorem, yet being devised over, and by that 
means a right to this legacy being vested in a third persop, 

« Co. Litt. 135. n. 1. 13th edit. ^'s New. Abr. 479. 

" 1 Black. Com. 463. ^ Cha. Ca, 1. 
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a court of equity could not divest it or call it back 
again s (29). 

Generally, by the ecclesiastical law, all conditions against 
the liberty of marriage are unlawful, as being a restraint on 
the natural liberty of mankind, and an hindrance to the 
propagation of the species ; and if the condition be, that the 
legatee marry according to the appointment, arbitrament, 
or consent of some other person/ it is rejected as unlawful ^. 

* Cleaver and l^rUng, 2 P. ^ 6odolphui*t Orph«n*t Legacy, 
Will. 528. 45. 

(29) Legacies given to persons with a condition not to 
dispute the validity of the will, or the bequests contained in 
it, are not obligatory but in terrorem only ; so that if there 
exist probabUis causa liiigandi, an endeavor to set them aside 
will be no forfeiture. Patodl v. Morgan, 2 Vem. 90. Norrii 
V. Burroughs, 1 Atk. 404. Uoyd v. SpUletj 3 P. Wms. 344. 
Ingram v. Strongs 2 I%iUim. 315. But if, as in the case of 
Ckaver v. SpurUngy cited in the text, the legacy to which 
such condition is annexed be limited over upon a breach 
of it, the non-observance of die condition will create a for- 
feiture, and for this reason, because immediately upon the 
• breach, an interest in the legacy springs up and vests in a 
third person, viz. in the person to whom it is ^iven over, so 
that a court of equity cannot, without a violation of its 
principles, deprive such person of his right. If, however, 
the limitation over have no other effect than what would 
be produced by operation of law, in case no such limitation 
had been made, the exjiress limitation will not prevent the 
court from relieving against a breach in instances within ita 
general principles ; accordingly, if the legacy to which such 
a condition is annexed, be given by the testator to his 
executors upon non-compliance with the condition, the 
secondary bequest to the executors would not preclude the 
jurisdiction of the court from relieving against such a 
breach: for the disposition made on the event of the con* 
dition broken, being the same which the law woold have 
providM, if no such disposition had been expressly made, 
the principle, which prevents the interference of the court 
in cases where the limitation over is in favor of a strangeri 
does not apply. Cage v. RusseUj 2 Ventr. 352. 

a 
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But if die oon4itioQs Are Qnly «ucb am wberdiytnaiviage is 

not absolutely prohibited, but only in part restraiiied,^ aa in 

respect of time, place, or person^ thea such conditions are 

not absidtttely rejected ^ ; as for instance, where the con? 

dition is not to marry before the age of twenty«one years | 

but if it ia continued to an unreasonable len^h of time^ it ia 

odi^rwise (30)« So if the condition be not to marry a pac<» 

tioukur person, or a widow^ or one of any particular placci, it 

is to be performed K 

In the temporal courts, the distinction seems generally to 

have been where the legacy is devised over to another, and 

where it is not devised over. In the former case it hath 

been held that the restraint shaU.be good, so as the legacy 

shall, not be due, unless the condition be pecfbcmediSlh 

' Godolphin's Orphan's Legacy; ^ IHd. 
4S. ^ 

(SO) A condition in restraint of marriage under the age of 
twenty-one, even where there is no gift over, is held a reason- 
able and a good condition, because it imposes no other 
restraint upon the liberty of marriage than was before imposed 
by the law of the land. Stachpote v. Beaumont, 3 Ves. 89. 
But the legality of a condition restraining marriage without ' 
consent for a more protracted period cannot, it seems, be 

auestioned. In Damtvood v. Lord Bidkley, 10 Yes. 320., 
le validity of such a condition was not considered as at all 
|Open to controversy, although it was not confined to marHage 
under twenty-one. And in a more modern case, where the 
legatee wad upwards of twenty-one years of age, when the 
wOl was made, and the testator imposed a condition, unlimited 
as to time, against marriage without consent. Sir fVilliam 
Grant considered such a condition obligatory upon the 
legatee, and she having married without consent, his honor 
held that she forfeited her legacy. Lloi/d v. Branton, 
3Meriv.l08. 

(31) This must be understood to apply only to those 
cases where marriage with consent is the only event in 
which the legacy, by the terms of the bequest, is made 
to vest. For when a legacy is to vest or be paid, at a 
particular age, and then there is a clause of forfeiture on 
marriage without consent, the court will construe such 
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bat in Ihe Ijsitter case, where there h no derke ov^, it hitW 
beeij held thai the protiso or condition! is only in iiprr&refn, 
to make the peraon eareful, bnt not to defeat the legfacy^. 
Yet'hercf there is a distinction between its being charged oh 
red' est«te and where it is not ; as rf a legacy be given to a 
wotfiian upon this condition, that she marry with the consult 
of a thii^ person, #ho, as it may be a parent, guardian, 
trttstee, or execiitor, and the legacy be to be raised out of a 
real estate, in this case, if she marry without such consent, 
aMough there is no detise over, she shall not hate it ^. 
1^1 if it is 1^ mere personal lisgacy, payable out of dfitf ptr-^ 
senttd estate, and there be no de^is^ «iver, m c$0e shd marry 
^illhout such Consent^ dt^ wiB be entidM to it, unless there 
b^ a tli^riae* elvers asid if tiUere be, it Adl go to Whom it' is m 
iliiiiaa, wbA she wiH lose itK The reason of diis* distinctioit 
hy because the temporal courts, where the legacy is merely 
person^, and only a charge on ^e personal estate, follow 
the rule of (he ecclesiastical courts, which hath jurisdiction ' 
ais t6 the personalty : But where it is charged on real estate, 
of which the ecclesiastical court hath no jurisdiction, they 
foihW the rule of the common law courts (3^. 

A condition annexed to a legacy^ that the legatee shall 
fkdrty mth dortsent of her mother, is a valid condition ; and 
upon niianiage without such consent shall go to the mother, 
under a gift of a general residue. The case was as statec( 

. 1 Cha. Ca. 1 Vem. SO. ° Rgyfdth And Martyn, 3 Atk. 

^' Pulling and :Reddy, 1 JPtison'a 330. Hemmings and MUnkley, 1 
fiep.^. firo. Cha. Rep. 903. 

dhuse as having relation to a marriage under the specified age. 
Knapp V. Noises, Amb. 662. Osbom v. Brotvnt 5 VeS. 527. 
Ana the legacy being once payable by the lesatee having 
attained the prescribed age, a subsequent breach of the con- 
dition relating to marriage cannot affect her right to receive 
iu Brvdges v. WoHon, 1 Ves. & Bea, 138. 

(32) The decisions upon this su][)ject are collected and ; 
very ably arranged by Mx.Fonblanque in his Treatise on, 
Equity, vol. i. p. 259. 

Q 2 
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by the Lord ChaQcellor, who, in delivering his opinion, sakl, 
the testator makes four bequests to his daughter, a con- 
tingent interest in 5000i^v ^^^ 10,000^. South-sea annuities in 
question, the freeholds, and the river Lee bonds, all upon her 
living to twenty-one married or unmarried ; if she dies before, 
the first, third, and fourth take no place. Yet the interest 
of the fourth is to be paid to her separate use during 
infancy, notwithstanding her coverture. The second bequest 
may take place before twenty-one, by marriage with consent 
of her mother, «- 1 suspect that the testator has failed of 
e^cpressing his full intention concerning the 10,000^. He 
gave it to his daughtei^ on a double contingency : he seems 
to have meant it for the mother, on failure of them. But he 
hath given it o\'er to her also, on another double con- 
tingency ; the death of the daughter before twenty-one, and 
immarried. 

About the middle of the present century, doubts arose 
which divided the opinions of the first men of the age. The 
difficulty seems to have been in reconciling the cases. The 
prevailing opinion was, that devises of land should follow 
the rules of the common law ; and legacies of money the 
rules of the canon law. The question remains unresolved, 
what is the nature and extent of the rule. An injunction to 
ask consent is lawful, as not restraining marriage generally. 
A condition that a widow shall not marry is not unlawful (33). 
An annuity during widowhood — a condition to marry, or not 
to marry, Titiui^ is good. A condition prescribing due ce- 
remonies and place of marriage is good — still more is. a con- 
dition good which only limits the time to twenty-one, or any 
other reasonable age, provided it be not used evasively, as a 
cover,. intended to restrain marriage generally. 

It is agreed on all hands that (however restrictive of mar- 



(33) But if the use and enjoyment of personal property 
be given to her for life, or as long as she continues un- 
married, and there be no bequest over in the event of her 
marriage, her second marriage will not occasion a forfeiture 
of her Hfe iriterest. Marples v. Bainbridge^ 1 Madd.590* 
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riage) when the legacj is given over to other useg, the testa- 
tor shall be deemed to regard those uses. I am of opinion 
that the daughter, having married at eighteen, improvidentlj 
{as far as it appears) and against the anxious consent of the 
mother, never came under the description to which the gift 
of the 10,000^. South-sea annuities was attached ; it is there- 
fore void and part of the residue • (34). 

Thus having proceeded, we come now to the two last 
propositions under the head of making the will, viz. the gift 
in case of death, and the nuncupative or verbal will. 

A gift in case of death, which is called donatio causd mor' 
tiSf is, when a person in his last sickness, apprehending his 
dissolution near, delivers, or causes to be delivered to 
another the possession of any personal goods, (under which 
have been included bonds, and bills drawn by the de- 

"" ScoUr, 3yfer,2Bro. Cha.Rep.481. 



(34) Whether a mere residuary bequest amounts to a dis- 
position of the legacy in the event of the condition not being 
performed, has been matter of much controversy. In Har* 
vey v. Ation^ 1 Atk. 375. Lord Chief Justice WHlesy and 
Lord Chief Baron Comyns held that it did. Lord Hard* 
Kjoiche did not there express any opinion upon the point; 
but in the subsequent case of Wheeler, v. Bingham^ 3 Atk. 
364., he decided that a residuary bequest was not such a 
devise over as the rule required. The case of Scott ▼• 
TylcTy cited in the text, has been sometimes considered as 
a contrary decision. But it appears from the copy of Lord 
Thurlotv*B judgment in that case, as reported in 2 Dick. 723.^ 
that he thought it had been properly held that a residuary 
bequest left the conditional legacy in statu quo^ and that 
the ground of his decision was, that the daughter never 
came under the description to which the eift of Uie 10,00(tf. 
was attached. What, therefore, may be uie effect of a mere 
residuary bequest, as regards the cUsposition of the legacy, 
appears to be doubtful. But it seems clear that an express 
direction that on the happening of the condition, the legacy 
shall sink into and constitute a part of the residue, will 
amount to a disposition over. Lhyd v. Brantotij 3 Meriv, 
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ceased upon hia bauk^,) to keep in fOBae/oifm^efuBm^. T3fk 
^^ifl is accompaiiied 5vith this implied tri)st} that if tb^ donor 
Jives, the prc^erty jbhereof shall revert to himself, heixig ixaiy 
giyexjL ux cootem^^tion of death p. Sueh .gift> if t)ie dpo^ar 
4iesy need not jthe assent of his ^xieci^t^ir: yet i^ $^^9Qt 
prevail against creditors 9; for b^ing gjyeii .ijei lof^ of lli^ 
donor's death, and in nature pf a ^gf^qy, ^t wo)|14 to frftii-> 
flulent 9S against creditor^ r. In every soch ^ift thei:!^ must 
be a delivery made by the party ^ a^d nothiiigc^ ppenteas 
such, without having been delivered id the test^lm^^ Itfetkne, 
Jiy^him .or his order ••—Where «fn,9n by m)l disposed of iper- 
^nal estate, and afterwards by pi^rpl gave WOl* biil to ome 
;to deliver over to his nephew, if the te^ta^r .should die of 
|ihat sickness, it wi^ held good ^ So wbere the husbatpkd upon 
}m death-bed delivered to his wife ^ purse of 100 guineas, 
bidding her apply it to no other use than her own, and 
also drew a bill on his goldsmith, to pay her IQOl. for 
mourning «• 

And where a bond for 1002. was given by one Spackiona to 
Sarah Bailey, which Sarah Bailey delivered to the defendant, 
^saying, in case I die it is yours, and then you have some- 
thing. Sarah Bailey died intestate, and her administrat<Hr 
brought a Ull to have the bond delivered up« But by liord 
^Chancellor Hardwicke. This is a sufficient donatio fausd 
tnortis to pass the equitable interest of this bond upqn the 
intestate's deaths, The question in thi3 cise was, whether the 
nature of the prop^ty was capable of being so given. His 
lordship held it might, as wjdl as a specific chattel ; though 
«o legd property passed tiiereby, nothing but the paper, a 
bond being evidence of a debt, and the Intent beipg tp giyp 
.the debt, not the paper, he held i^ a gopd donation mortis 
fiansdf comparing it to the property which passed by assign- 
snent of a bond, which passed nothing in point of law, and 

P S Black. Com. 514. ' JDrwy v. Smith, I P. WilL 404. 

^ iW. " LautsQfiand Lawson, I P. Will. 

' 1 P. HVm. 406. 441. 
• 3 r. WiU. 357. 
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the M M girifi HMMt make lutt of tbe odi«r*« muM ibr r^«^ 

But ia tke ease <tf Ward «id ZWn^r '» (m whioh is col* 
iMied flfi die l«ir iipon the subject of d9i«at^ 
wid particukup]^ coiiaulered what sball be a ^vfficie^ deliveiy 
a£ diifieffeat kinda of pro|ierty to gi¥e e&ot to such doaa-^ 
lioBs), itivaa held bj Lord Hardiricke^ that % delivery of 
Boeeipls for South-aea amraitiea was not aufiEcieat^ (though 
there was slnrng evideiioe' of die intent;) and that it oould 
Bot be done without a tmnafer^ or something amounting to 
liiat ; and idlihe anxious prerisions of the statute of frauds 
will agnify nothings if donations of stock, attended only by 
deiivery^^thepapery is allowed. U might be supported to the 
•ftteat of any given value, and it would leave these thinga 
imder the greatest degree of uncertainty, and amount to. a 
lepeal of that useful law as to all this part of the property of 
the subjects of this kingdom. Therefore, notwithstanding 
the strong evidence of the intent, this gift of annuities is not 
sufficiently made within the rules of authorities. And con« 
sidenng how much of the personal estate of this kingdom is 
now vested in stocks and funds, his lordship said he was of . 
opinion not to carry it further. 

. Testator by will, dated 16th April, 1779, appointed 
Edward Ch^man and other executors, and gave them S(tf« 
each ; and delivered the will to E. C. telling him there was 
something in it for himself, that would reward him for the 
trouUe he, the testator, had often given him, and for.the extra 
trouble be would have ia the execution of his will more than 
the other executors* With the will so delivered, there was 
pinned a piece of papor^ or note directed to Mr. Edward 
Chapman, in which was inclosed a bank note value 502. 
The testator frequently afterwards had the will, with the 
paper pinned thereto, and the contents returned to him, and 
as often again delivered the will and paper to E. CL At the 
time he last delivered the will to E. C, which was In Nq^ 
vember 17B4, he said he thought he had not done enough for 

~ » SneOgrove v. JJai&y, 3 Alk. 214, ^ 2 Vei ey, 43K 
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him ; and added, thftt he had doubled what was in the paper t 
and sometime after said to £• C. ^^ Now I have made anotko^ 
*^ will, the old will is of no use to me, but jou must tidce 
<< care of it, by reason, you know, there is something with it 
** for yourself: As soon as I am dead open the paper, and take 
** it out." The last time the testator re-deHvered the will to 
£« C. there was pmned to it a piece of paper directed, ^* For 
•* Mr. Chapman, 8th of November, 1784," and therein were 
contained two bank notes of 50^. each. «— The testaUnr by 
will, the 15th January, 1785, appointed £• C. one of his 
executors, to whom he gave legacies of 50/. each ; £• C. also 
claimed 100/. — The master having reported the examination 
of £• C. and submitted it to the court, the principal matters, 
of which are as abovementioned; it was argued that this 
is a gift before the making of the will ; therefore the testator, 
if he meant the notes to pass, could have given them as a 
l^acy ; and it on}y appears from the evidence of Chapman. 
— Lord Chancellor. Being reported by the master, I think 
the gift good, as a donatio causd mortis^ (SB). 

* Hiliy* Chapman^ 2 Bro. Clia. Rep. 612. 



(35) To constitute a donatio mortis causd, or gift in con- 
templation of death, the transaction must first possess the 
requisites of a gift. ** By the law of Eneland^ in order to 
** transfer property by gift, there must either be a deed or in- 
<< strument of gift, or an actual delivery of the thing to the 
" donee." Per Abbott C. J. Irons v. Smallpiece, 2 Bam. & 
Aid. 552. Hooper v. Goodwin f 1 Swanst. 485. A donatio 
mortis causd therefore requires delivery, and that delivery 
must be a full, complete, and actual delivery, where the 
subject matter of the gift is capable of actual transfer. A 
symbolical delivery is not sufficient. Smith v. Smith, 2 Stra. 
955. Blount v. Burrow, 4 Bro. C. C. 72. Tate v. Hilbert, 
Ibid. 286^ Hawkins v. Blewitt, 2 £sp. 663. Shanley v. 
Harvey, 2 £den, 126. Bunn v. Markham, 7 Taunt. 224. 
S. C. 2 Marsh. 592. The delivery of a bond accompanied 
by expressions of gift will be available as a donation, be- 
cause the bond constitutes the debt. Snellgrove v. Bailey^ 
3 Atk. 214. GurdnfiT v. Parker, 3 Madd. 18*. And where 
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A niincttpative or verbal will is, whdre tke testator^ 
without any writing, doth declare his will before a sufficient 
number oi witnesses, and this can extend only to personal 
estate; for no real estate can pass by the will, unless 
it is written and attested in such manner as has lately been 
sheMm* Those verbal wills were formerly more in use than 
at present, when the art of writing is become more univer^ 
sal; and as they are liable to great impositions, and may 
occasion many perjuries, the statute 29 Car. II. c« S. 
enacts, 1. That no written will shall be revoked or altered by 
a subsequent nuncupative one, except the same be in the 
lifetime of the testator reduced to writing, and read over 
to him and approved ; and unless the same be proved to have 
been so done by the oath of three witnesses at least, who 
by the statute of S & 5 Ann. c. 16. must be such as are 
admissible upon trials at common law. 2. That no nun* 
cupative will shall in anywise be good, where the estate be-* 
queathed exceeds SOl. unless proved by three such witnesses 
present at the making thereof; and unless they or some of 
them were speciaUy required to bear witness thereto by the 
testator himself (36) : and unless it was made in his last sick- 

a debt is secured by mortgage and bond, it seems that a 
delivery of the securities by the mortgagee to the mortgagor 
for the purpose of releasing or acquitting the debt, is an 
effectual donation mortis caus^. Hurst v. Beach, 5 Madd. 
351. The peculiar inducement and circumstances of the 
gift annex to it certain qualifications, which may be in 
general comprehended within the description of the inci- 
dents of a legacy, to which the gift is analogous. It is re- 
vocable, therefore, by the donor, and revoked by the death 
of the donee during hi» life, and subject to the claims of 
creditors. Smith v. Casen, 1 P. Wras. 406. Tate v. Hilbert, 
4 Bro. C. C. 293. 1 Ves. jun. 12a ; but on the death of 
the donor the property vests absolutely in the donee ; and 
no probate is required, nor is it the subject of ecclesiastical 
jurisdiction. Ward v. Turner^ 2 Ves. 440. Thompson v. 
Hodgson^ 2 Stra. 777. 

(36) This branch of the statute is construed strictly, and 
it must clearly appear not only that the testamentary worda 
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nessy in his^cwirn habitation or iw^tn^hom^f or wberehe 
had been previously resident ten days at the lei|st; esLcept 
be be surprised with sickness on a joumeyy or from ^10010^ 
and diQ3 without returning to his dwelliog* 3* Thai; no 
nuncupative will shall foe proved by Ae witnesses after aix 
months from the midcing, unless il were put in vxtting 
within six 4ays : nor shall it be proved till fourteen days 
mSt&r the death of the testator, nor tiU pracesa hath first 
issued, to icall in the widow or nfixt of Un to contest it i£ 
tilhey ^vk proper). 

. Henoe we maj. peceeive^ this will extends cmly to 
ptreonid estate ; iW the testamentary words by which it 
13 to be made must be spdien witfa a^ intent to bequeath^ 
not ^y loose idle words in the sick person'a illness ; for he 
must require the by^standees to bear witness of eudi his in* 
tention : That it must be made at homef or among his fi^ 
mily or friends, unless by unavoidable accident, to prevent 
impositions from strangers ; and it must be in his last sick»> 
ness, for if he recovers he may alter his disposition,, and 
has time to make a written will ; That it must not be 
proved afler six months from the makings unless it were put 
in writing within six days from that time; nor yet too 
hastily, as not until fourteen days after the testator's death| 
nor till If^ noljcje hath been given %o bis widow, ^^r next of 
kin. 

The legislature have thus provided against any frauds in 
setting up nuncupative wills, by such a numerous train of re- 
quisites, that the thing itself has fallen into disuse, and hardly 
ever heard of, but in the only instance where favour ought 
to be shewn to U, when the testator is surprised by sudden 
and violent sickness i^* 

« ^ Black. Ckim. SOI. 



MTere ^oken aninto testandi, but that the words addressed 
to the witnesses did in effect desire them to bear witness. 
Benn^ v. Jackson^ 2 Phillim. 19a 
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CHAPTER III. 

OP RSVOKIKO TOE WILL. 

That a nan may alter and make void his will at pleasure, 
aad although he may have made hu last wiU and testament 
bsevocable in the strongest words, he is at liberty to revoke 
it s most people seem apprised of; but how a will may be 
revoked by itcts in law and alteration of circtunstances, very 
few persons have a just conception t and as many, after 
having made their will, have made alterations in their estate, 
and died witlioot altering or repubHshing their wilt, and 
Uiereby left their estates and e&cts optn to dispute and 
litigation ; we shi^l here, after having attended to the statute 
99 Car. IL point out various acts that may be done by a 
testator, so as to occasion either a total or partial revocation 
of his will ; and then make some observations on the means 
whereby the revocation might be rectified, and on the nature 
and effect of a codicil, and the republication of a witi ; and 
ccmckide the head with shewing how, in various cases, a 
pn^aoQ may die both testate and intestate, and thereby part 
of his estate be disposed of by himsdf, and the other part by 
the law. 

By statute 29 Car. II. c. 3. it is enacted that no devise in 
writing of lands, tenements, or hereditaments, or any clause 
thereof, shall be revocable, otherwise than by some other 
will or codicil in writing, or other writing declaring the sam^ 
or by burning, cancelling, tearing, or obliterating the same 
by the testator himself, or in hb presence, and by his direc- 
tions and consent ; but all devises and bequests of lands and 
tenements shall remain and continue in force until the same 
he burnt, cancelled, torn, or obliterated by the testa^ or 
by U$ direction? in manner aforesaid, or unless the same be 

» 8 Co. IUp.82. 
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altered by some other will or codicil in writing, or other 
writing of the devisor signed in the presence of three or four 
witnesses declaring the same. And that no will in writing 
concerning any goods, chattels, or personal estate, shall be 
repealed, nor shall any clause, devise, or bequest therein be 
altered or changed by any words or will by word of mouth 
only ; except the same be in liie lifetime of the testator 
committed to writing, and after the writing thereof read to 
the testator and allowed by him, and proved to be so done, 
by three witnesses at the least. 

That a will may be effectual for passing lands, the same 
must be subscribed by three witnesses in the presence of 
the testator, as was shewn in the preceding chapter^. So 
for revoking such a will within the words of the statute, it 
must be by a will attested by three witnesses, and subscribed 

by them in the presence of the testator c (i). A man 

makes his will duly executed and attested, and at the same 
time in like manner executes a duplicate thereof. Some- 
time after, having a mind to change one of his trustees, he 
orders his will to be written over again, without any variation 
whatsoever, from the first, save only in the name of that 
trustee. And when it was so written over, he executes it in 
the presence of three witnesses, and the three witnesses sub- 
scribed their names, but not in his presence. After this the 

b Page 203. *= Ecclettonr, Speak, Cairth. 81. 

(1) This position is not strictly correct, for the words 
" signed in the presence of three or four witnesses'' con- 
tained in the 6th section of the 29 Car. 2. c. 3. have been 
holden to refer to the next preceding words " other ixsriting* 
only, and not to the words <* tioiU or codicil in 'voriting" and 
consequently it is not necessary that a xjoUly whereby a for- 
mer will is revoked merely, should be signed by the devisor 
in the presence of three witnesses. See Hail v. Clerk^ 

3 Mod. 218. recognised by Lord Harduoicke in EUisw. Smithy 

4 Bum. Ecc. Law, 199. There does not appear to have been 
any case decided upon an instrument of revocation, intended 
merely to operate as such, and not as a devise. 
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testator caacels the duplicate, by tearing off the seal, and 
then dies. The question was, whether this second will not 
being good as a will to pass lands, should yet be a revoca* 
tion of the first ; and if it should not, whether the cancelling 
the other should be a revocation thereof within this statute. 
And it was decreed, that neither the making the second, nor 
the cancelling of the first, was a revocation thereof, though in 
the second there was an express clause that he did thereby 
revoke all former and other wills : wherein the Lord Chan* 
cellor took this distinction, that the second was not intended 
barely a revocation of the first, so as to signify his intention 
-of dying intestate ; but it was intended as an effectual will 
to pass the lands to the persons, and in the manner thereby 
devised ; and therefore if it was not good as a will to that 
purpose, it was no revocation of the first ^ (2). 

Mr. Cox, commenting on the case just now cited, says, On 
the first head the act of cancelling was not sufficiently 
proved, but yet it is determined by this case as well as by 
Burtensham v. Gilbert , Cowp. 49« (which fully recognizes 
the principles of Onions v. Tyrer)^ that the cancelling is in 

* Onions r. Tjfrer, 1 P.Will. S43. 



(2) The law upon this subject was ably explained by Lord 
Chief Justice DaUasy in a late case, in which his Lordship 
thus expressed himself: ** I take the rule to be, that where a 
** testator designs to revoke a former will by an instrument 
'< making new dispositions of his propertjr, he discovers only 
*^ a conditional intention to revoke ; or, in other words, his 
<< intention to revoke is so coupled, in appearance, with his 
** new testamentary act, that unless he completes such act 
** by observing the formalities requisite to its perfection, he is 
'^ not looked upon in law as mamfesting a deliberate purpose 
^< of revoking. The true distinction, therefore, is, that where 
'< there is evidence of an intention to revoke, if that in* 
** tention has not been completely carried into effect, the 
** first will shall stand unrevoked, even though the diBposi-> 
'^ tions of the second be ever so inconsistent with the for* 
" mer." Winsor v. Prait, 5 B. Moore, 497. 
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itiel£ «n e^ivoeal acfc> and, in ovdor to opsnoe as a vef0c»' 
tion, must be done ammo revocandi [witJi intention of re* 
¥okin^] (S)« On the second head, mtk respect to revoca^ 
turn by subsequent dcftrke^ it is neeessary that the itecond 
will sfaouM expvessly ve^roke or be eieari j ineompatifole' witJi 
the first densoy quoad [as to] ihe pariicuUr mbfect matter 6f 
soeh derfse,^ for no subieqaent devise will ^etoke a pri<Mr one 
unless it appty to the same subject matter* Hardnood ir; 
Qa0dr^h$^ It is also necessasy that the seeond wffl should 



(3) Therefore if the devisor were to throw the ink upon 
his will instead of the sand, although it might be a complete 
dfefachrg of the instrument, if would not be a cancellation^ 
eir suppose a person having twe^ wills of diffefent dilutes b^ 
him, should direci the first Will tabeeaocdled^ and, throviga 
mistake^ ike person to whom the devisor gave his directions, 
should cancel the last will ; such an act would not be a re? 
vocation of the last wiH : or suppose a person having, a wilt 
consisting of two parts, thtows one unintemtiofiaffjr ksta Hm 
fire, where it is burnt, it would be no teroeadbUf^ ifae de^ 
tises contained in sudi part* Hifde vu Jfyde^, 1 £q. Ceu 
Abr. 409. S. C. 3 Cha. Rep« 155. However in order to 
effectuate a revocation by cancellation, it is not necessary 
that the will should be actually destroyed ; hence, a slight 
tearing of a will, and throwing it on the fire, mth a deliberate 
intent to consume it, by the testator, though it feU off and 
was preserved by a byestander without his cens^t or know^ 
led|pe, has been hoiden to be a sufficient revocation^ir Bibb d« 
M& ▼» ThomaSi 2 Bl. 1043* But to operate a revocatioa 
the act of cancellation must bd complete ; for if a testator^ 
conceiving the intention of canoelhng his will, proceed to 
earry that intention into eifect, but beiore his object is, in 
his own imagination, fully accomplished, he changes his pur^ 
pose, the aet not having been completed will not be suffidient 
to destroy tiie validity of the wAL Doe v. Perkesf 3 Barn* & 
Aid. 489. In all these cases it is the intei^OB which must 
gover&^x and parol evidence is admissiUe to explain it* 
Cowp. 53. If a will be destn^ed daring the lifetime of the 
teitator, and without his knowledge^ it will be substantiated 
upon satisfisbctory proof thereof aiMi of its ccmtents. Tr&§e^ 
lyan v. Trevelyari, 1 Pbilfim. 149^ 
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he smimitiig and effeOive at the time of the death of th# 
testator. If therefore it be not executed according to th^^ 
statute of fmuds, it is not ^gwUvCf aad it is as if no second 
will had existed^ as in the paesent case of Oniom v. Tyrer^ 
(and yet a devise of lands vM in respect to the incmpadhf* 
of the devUee to tafce» shall revoke a former devise* So shaU 
a subsequent grant to a person intapaUe of taking.) So, if 
the second wf& be effectively cancelled in the lifetime of the 
teatBter, the first will Shall operate as tf no other had existed, 
fbr it is the only will subsisting at the testator's deaths (4). 

As concerning acts that may be done by a testator so as 
to occasion either a total or partial revocation of his will, it 
should be observed^ that the above-mentioned statute has 
no* Ukmk away revocations of last wills by a<^ ip law; as if 
the^ testator should aftevwaids aukke a feoffinent or convey*^ 
ance contrmy to the wffi, or any other act inconsistent with- 
itj hut such revocations remain as they were before the. 
making this statute ^; and an alteration of circumstances, 
may be a revocation of a will notwithstanding this statute,. 
uriiichdoes not extend to. implied invocations S; as it bath, 
been held, that, without an express revocation, if a man who' 
hath made his will afterwards marries and has a child, this 
is a presumptive or implied revocation of his former will 
which, he made in a state of celibacy''* ■■From Bradt^ v. 
CnbiUf Dong. 90. (which collects the other cases upon this. 
s«d)ject) it appears that no change in the sitaaStoB of a testae- 
tor can amount to more than a presumptive revocation of a 
devise of lands, and consequently that evidence is admissible 

e I p. WilL d45. n. 4th edit. ^ Gilbert on Wills, 99. 2 Black. 

f CarHi. 81. Com. 508. 

« iBq^CMw Ahr.41S. 



{4t) But the parttcttlar circnastaiices of the cancellation 
andof Uie case must be attended to ; fbr in a modem in* 
staoee where a second wiU was mutilated so as to amount 
to 8 cancellation, such cancellation was held not to revive a 
priorwill of nearly similar import. Moore v. Moore, 1 Phillioib 
375^406. 
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to rebut such presumption. — That a disposition of the tohole 
estate will he presumptively revoked by a subsequent marriage 
and birth of a child. But quere, says Mr. Cox^ Whetlier 
either of those circumstances singly ^ or only 2l partial dispo- 
sition of the real property will raise the presumpticm^ (5). 

5 * 1 P. Will. 304. note 4. 4th edit. 



(5) This head of revocation, originally borrowed from the 
civil law, (although by that law the doctrine stood upon a 
different footing, for it was the birth of issue alone that Re- 
voked, Cicero de Oratorcy lib. i.) was formerly considered as 
grounded upon a presumed alteration of intention in the 
testator, but Lord Kenyan (Doe v. Lancashire^ 5 T. R. 58.) 
has thought, and in which opinion Lord EUenhoromh has 
concurred (Kenehel v. Sera/ion^ 2 East, 541.), that the rule 
is founded << on a tacit condition annexed to the will when 
*' made, that it should not take effect if there should be a 
** total change in the situation of the testator's family.'' The 
change of circumstances may imply a change of intention ; 
but the great circumstance which has been regarded as 
laying the foundation of this implied change of intention is 
the subsequent acquirement of new moral duties. But upon 
whatever grounds this rule of revocation may be sup- 
posed to stand, it has been solemnly determined that a 
subsequent marriage and the birth of a child, mthout pro- 
vision made Jbr the objects of these relations, is such a ma- 
terial change in the circumstances of the testator's family, 
as will work a revocation of a devise of land. Kenebel v. 
Scrqfton, supra. And in a case where, after making his will, 
the testator married, and his wife became pregnant with 
his knowledge, the posthumous child was considered for this 
purpose in the same condition as a child .born during the 
testator's lifetime. Doe v. Lancashire, supra. The rule, 
however, applies only to cases where the wife and children, 
the new objects of duty, are wholly unprovided for, and 
where there is an entire disposition of the whole estate to 
their exclusion and prejudice. Therefore if a testator by 
his will made before marriage specifically contemplates and' 
provides for the persons who afterwards stand in the legal i 
relation of wife and children to him, his subsequent marriage - 
and the birth of children does not vacate his will. Kenebel y. 
Scrq/ion, supra. See also 1 Ves. & Bea. 4:65. So a will 
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With respect to real estate : By Lord Chancellor Hard«t 
wicke : The general principle isy diat, at the time of the 
devise, the devisor must have a disposing capacity, and an 
estate in the land devised ; and the estate must remain in 
the same plight and condition until his death : for the least 
alteration by any act of his makes it a different estate^ and 
shews a different intention, and therefore is an actual revo* 
cation. Thus, if one seised in fee devises, then enfeoffs, or 
conveys it to another to the use of himself in fee ; though it 
is the old use that remains, yet it is a revocation, notwith- 
standing it is his own feoffinent or deed. So of a bargain 
and sale^ without inrolment. So if a man think himself 

^ A bargain and aale is a convey- by deed of feofiKnent or lease and 
anoe made by deed, whereby teal release. Yet real estate will not 
eMate may be conveyed as well as pass by bargain and sale, unless the 

made in &vor of the children of a first marriage is not re- 
voked by a subsequent marriage and the birth of children 
of such subsequent marriage, where the second wife and 
her children are provided for by a settlement. Ex parte Earl 
of Ilchesier, 7 Ves. 348. And a devise of real estate in favor 
of a son and daughters of a first marriage will not be revoked 
by the subsequent marriage of the devisor and the birth of a 
coild of that marriage, ^though the second wife and her 
.child^are unprovided for, because the only effect of such a 
revocation would be to let in the eldest son to the whole 
real estate. But in respect to personal estate the rule 
would be different* Sheath v. York, 1 Ves. & Bea. 390. See 
also HoUxoay v. Clarke, 1 Phillim. 339. Emerson v. Bovillef 
lb. 34*2. io raise this presumption of a revocation, it hath 
been laid down, that both the circumstances, of a man's 
marriage and of the birth of a child must conspire ; neither 
his subsequent marriage, nor the subsequent birth of a child, 
being of itself singly sufficient. Doe v. Barford, 4 Mau. & ' 
Selw. 10. Woodd. 373. 3 Wils. 516. And see 2 Fonbl. 350, 
note (b). But Sir John NichoU, in a late most important case^ 
ader a luminous review of the principles and authorities upon 
which the doctrine of implied revocation stands, conceived 
that where there are corroboratory facts, shewing an intention 
to revoke, the subsequent birth of children may operate a 
revocation without the concurrence of a subsequent mar« 
riage. ' Johnston v. Johnston, 1 Phillim. 447. 

R 
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.tenant in fee, devises, and then, ^appr ^heading htmseilf to be 
only tenant in tail, suff^s a secpyery with intent tp ^oia&tm 
his will, it is a revoca^on (6)« A» to mortgages, they ai« exr 

deed be an indenture, and the same or with the custos rotidorum of the 
he inroUed withia biz months in 000 county, as directed by statute 97 
of the coum of Westminster-haUf H$q. VIII. o« 6. 

{6) The doctrine of revocations of devises of freehold, 01^ 
ivhich the devise operates as a convevance, proceeds not 
only on the words of the statute of wills, but on the nature 
of legal seisin, which changes with every change of the legal 
^estate, and it was, as it should seem, originally introdui^ 
in favor of the heir« The rule is founded on Uiis technical 
principle of law, that, in order to render a devise valid and 
effectual, it is necessary that the seisin of the devisor should 
remain unaltered from the execution of the will until his 
4death. This species of revocation, or more accurately speak- 
ing, the ademption of the subject on which the will was 
designed to operate, is altogether independent of intention, 
and may prevail even in opposition to it. Therefore, where 
the whole estate is conveyed by lease and release to uses, 
although there be a resulting use in the ultimate reversipn 
to the grantor by the same instrument, yet the conveyance 
will operate as a revocation of a prior will, because the 
grantor takes back his old use by a conveyance which pur- 
ports to pass his whole estate. GoodtiUe v. Ottoavy 1 Bos. 
& Pul. 576. See also 2 Swanst, 2*73. So if A, after making 
his will, suffer a recovery, Doe v. Bishop of Llandqffl 2 New 
Rep. 491.; or levy a fine, Doev.DUnot, lb. 401.; the devise 
will be revoked, although the use r^ult, or be limited to A 
himself. Parsons v. Freeman^ 3 Atk. 741. So if A devise 
lands and afterwards makes a feoffinent to the use of his will, 
S Atk. 804. ; or if A covenant to levy a fine to the use of 
such person as he shall name by his will, then makes his 
will, and devises his land, and afterwards levies a fine in per- 
formance of his covenant, Ambl. 618. ; or if A, seised in fee, 
devise an estate in fee to B, and by a conveyance takes 
back an estate from B in fee, 3 Atk. 742. 2 Ves. jun.43L;. 
all these cases amount to a revocation. So imperfect con- 
veyances, though not capable to pass the estate, as a bargain 
and sale, without enrolment, or feoffinent without livery of 
seisin, work a revocation. Vomer v. Jefferyj 2Swanst. 274. 
And a devise of a freehold estate contracted for is revoked 
by a subsequent conveyance to the usual uses to bar dower. 
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eeptioM owt of tlie rule : at law a mortgage for jearft, ttid 
m equity a ndrt^age ia f^e, are reveeations fro ianiOf or for 
aoanieli only; and the reason is, that a mortgage ia onfy a 
security, and though it he a conveyance of real estate, yet 
in this coart it is a chattel interest oaly, and goes to the 
executori and it gives no ^tMmtK — Mortgages fof terms of 

' 5 New AlN% 537. 



Rmdms v. Burges, 2 Ves. Sc Bea. 382. So a devise of a term 
h revolted by a purchase of the fee. Capel v. Girdkr^ Sugd. 
on Vendors, 158. And a devise of an estate is in equity 
revoked by a subsequent contract for the sale of it, Ryder 
V. Wi^er^ and Cotter y. Layer, 2 P. Wins. 932. 623. VatMer 
V. Je0ry, 16 Ves. 519* ; if the contract be of such a descrlp-* 
Gon as will entitle the vendee to a specific performance of 
it. 8ugd. on Vend. 165. These are the necessary conse- 
qoences flowing from the nature of a devise of lands. It is 
not an institution of an heir; it is in the nature of a convey- 
ance ; it is an appointment of the specific estate to be com- 
pleted by a subsequent event, namely, the death of the de- 
visor. The devisor must therefore continue to have it un« 
idtered, and without any new modification, to the time Of his 
deatb, when the devise is to take efiect. If, therefore, any 
new disposition be made subseauently to the will» or in other 
words any new conveyance of that which had been conveyed 
by the will, it shall defeat the will. It implies an alteration, 
and the rule that the estate must pass by the first complete 
e<mveyance becomes applicable. Ambl. 618. 2 Ves. jun. 426. 
3 Atk. 803. Cowp. 90. 305. On the principle that no alter- 
ation iob the estate is effected, it lias been held, that the mere 
partition of a joint estate does not operate a revocation, be- 
eaoae it does not make any change in the seisin, and is inci- 
dent to a joint estate. Lidherv. Kidby, 8 Vin. Abr. 148. 
Aad if the owner of an unqualified equitable fee devise it, 
and afterwards takes an unqualified conveyance of the legal 
fee, this is no revocation of the will, because the conveyance 
is incident to the equitable fee. 3P.Wms. 169. Greenhilt 
r. Greenhillf 2 Vern. 679. But if he take a qualified convey- 
ance of the legal fee, for the purpose of preventing dower, 
it is a revocation of the will, being a change in the quality 
Qlf the estate, and not incident to the equitable fee. JVardv. 
Moore, 4fMadd. 366. 

R 2 
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years on the death of the mortgagee, the tenh and the right 
in equity to receive the mortgage debt, vest in the same 
person, viz. the executor or administrator. But, in cases of 
mortgages in fee, the estate on the death of the mortgagee 
goes to the heir or devisee, and the money is payable to his 
executor or administrator™, and must be paid by the heir, if 
he has the estate, as hath been shewa°. — U lands are de- 
vised to one in fee, and afterwards mortgaged to the same 
devisee, it is a revocation in totOf or in the whole, being in- 
consistent with the devise ; though if the land be mortgaged 
to a stranger, it is otherwise <^ ; for it hath been admitted. to 
be a settled rule in chancery, that where a testator devises 
his lands in lee to one, and after mortgages it in fee to an- 
other, and then dies before the principal and interest is paid, 
this is not a toiat revocation of the wiU, bnt quoad the mort- 
gage only, or as far as the mortgage, and the devisee shall 
have Cbe equity of redemption p (7). 

• « Co. litt. 205. note 1. I3th edit, <> Prec. in Cha. 515. 
" Page 63. PI dalk. 236. 258. 

(7) This proceeds upon the principle that to defeat the 
disposition by the will, there must be a subsequent convey- 
ance of the xvhole estate. It must be commensurate with 
the appointment which the will has made. If the incon- 
sistency between the disposition by the will and the subse- 
quent disposition be merely partial, the revocation will not 
extend beyond such inconsistency. As where A devises an 
absolute estate in fee to B, and afterwards by a subsequent 
devise ^ves him only an estate tail in the same land, it is a 
revocation merely to the extent of the difference between an 
estate tail and an estate in fee. Cowp. 90. So in the Case of 
a conveyance for the payment of debts, the surplus resulting 
or being expressly reserved to the party making it, and his 
heirs, it is precisely the same case as that of a mortgage. 
There is no distinction between a general charge for debts, 
and a charge for a particular debt. The alteration Of the 
estate in substance extends no farther than to let in the par- 
ticular purpose ; and whether definite for a particular debt, 
or indennite for all debts, makes no difference. 2 Yes. jun. 
4j28. See also WiUiayns v. Owen, lb. 595. Cave v. Holford. 
lb. 603. But though a conveyance for a particular purpose 
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' If a man devises land, and then makes a feoffiaeat or 
conveyance of it, and afterwards repurchases it, yet the will 
stands revoked by the feoffment, and the repurchase is no 
declaration of the testator's mind to set it on foot again «• «-*. 
Although a covenant or articles do not at law revoke a will, 
yet, if entered into for a valuable consideration, amounting 
m equity to a conveyance, they must consequently be aa 
equitable revocation of a will or any writing in nature there- 
of '. — If a man devises land to J. S. and afterwards bargains 
and sella it to another, though this be not inroUed within 
six months, according to the statute, consequently nothing 
can pass to the bargainee, yet this is a revocation of the will; 
because here is a solemn act done, which plainly shews the 
intention of the testator to countermand the will ■• 

If a man seised in fee devises to A B in fee, or for life, 
and afterwards makes a lease to C D for years, this even at 
law shall not be a revocation, but during the years : for the 
testator's intent does not appear further than during the 
term of years * : and, where an husband was possessed of a 
term for forty years, devised it to his wife, and afterwards 
leased the same land to another for twenty years, and died ; 
it was held that this lease was no revocation of the whole 
estate, but only during the twenty years, and that the wife 
should have the residue by the d^vise\ So, if a man seised 
of lands devises the same^ fee, or for life, and afterwards 
makes a lease thereof to another for years, it shall not be a 
revocation but during the years : though, in case a person 
has devised lands to one and his heirs, and afterwards leases 

<i Gilb. on Wills. 101. ^ 1 Roll's Abr. 616. 

' 2 P. Will. 624. « Ibid. 

• Gill>.onWiU8,lll. 



will not operate beyond what the particular purpose requires, 
yet if the conveyance goes farther than what that purpose 
requires, it will be a revocation. Therefore, if a man in 
such a case conveys the xuhole of his estate, taking back an 
estate for life or giving an estate for life to another, that is 
a revocation. Vawser y, Jefferi/, 2Swanst.273. 
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th^ same to bim for a certain term, to tommeskot after Ihe 
devisor's death, this is a reyooation of the whole estate*'. 

Where a man was seised of a lease for three fives, which 
he devised, and afterwards surrendered the whcde lease and 
%06k a iiew one to himself and hi^ heirs for three Uves^ it was 
decreed by Lord Chancellor King> ihU this renewal of the 
le^se was a revocation of th« will, as to this particulapr '. So 
where a testator devised hy hm tviU a leasehold ei^te, which 
he held under Magdakn CoMiege% and after the making of his 
virill, before his death renews his leasi^ by sAirrend^riag the 
old 0^^, and taking a new leasie^ it was determined by tluB 
l4ord Chancellor that this was a revocationf of the deviser. 
And thus it hath iately been determined where a leasehold 
estate was specifically given and surrendered by the testator 
^er having made his wiU> (8). And where testator held an 

"^ 1 Boll's Abr. 616, ^ IfoneandMedcraft, I Bro. Cbu* 

"" 3?l Win. 166. 17a Rep. 261. 

y 3Aik.593?, 5NevAbr.«?2-7. 

f "' •• ■ > ■■ ■" ■ " . . I. ■ . 1 .1 . 

(8) The renewal of a lease for Nves is. always, a revocation, 
because th^ renewed lease being a new purchase of a free<'> 
hold estate,, cannot pass by a will previously made, ^ur^ 
'wood v. Turnery 3 P. Wms, 170- Digbv v« Legardr 2 Dick. 
^00. Abnetji v. Miller, 2 Atk. 597* And in respect to a lease 
for years, if a testator simply bequeath a lease of which he 
is possessed at the making of his will, and afterwards renew 
that lease, the legatee rs not entitled to the benefit of the new 
Jease, for the new }ease i^ n^oit given to hi©, but the' old lease 
only, which by the renewal i% adeemed and gone. James v. 
Dean, 15 Ves, 238. But a testator may, if he please, in the 
case of a chattel le^ise, ^ye not only the acting le9Si$.of vfchich 
he is possessed at the making of his will, but such renewed 
or other lease of the same premises as he happens to be en- 
titled to at the time of his death. In every case, therefore^ 
where the lease has been renewed by the testator, after the 
making of hia will, the tri|ie inqnivy is, wheth^ it a^ean 
from the context of the-whole will to have been the testar 
tor's intention that the legatee shouM take, net merely: the 
aclusl lease, if it sijd^sisted at his death, but any renewed or 
ether le^ise of the same premises which he might then happen 
to be possessed of. Idt ibid. Colegravew.Mitnli/, 6Madd. 72. 
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estate Ibr three Ureu^ which he devised to his wife, and 
ifterwardfl purchased the reversion in fee of the lifehold 
catete, the purchasing the fee was held a revocation^ and the 
hnd thereby to descend upon the heir^ 

In case a fortune be given to a child by the father, subse- 
quent to the making of his will> wherein he had bequeathed 
her a portion, this shall be taken as a revocation of the 
legacy and will for so much ^ ; as where a man by his will 
gave his four daughters 600/. a^piece, and afterwards mar- 
ried hb eldest daughter to the plaibtiff, and gave her 7001. 
portion* After that he makes a' codicil, and gives lOCV. a-* 
piece to his unmarried daughters, and thereby ratifies and 
confimu his will, and dies* The plaintiff preferred his bill 
for the legacy of 600/ • given to his wife by the will. It was 
held by the master of the rolls, that the portion given by the 
testator in his lifetime should be intended in satisfaction of 
the legacy. And it was agreed to be the constant rule of 
the court of chancery, that where a legacy was given to a 
child, who afterwards, upon marriage or otherwise, hath the 
like or greater sum, it should be intended in satisfaction oi 
atie legacy^ unless the testator should declare his intent 
otherwise ; and it was said the words of ratifying and con* 
firming do not alter the casei though they amount to a new 
publication, being only words of form, and declaring nothing 
of the testator's intent in this matter^* 

A portion given after a legacy shall not be a satis&ction 
of it, where it is expressly given in satisfaction of tf diilereni 
claim ; or where it is given absolutely, and the legacies und» 
limitations* Neither can a legacy be a satisfaction for a 
claim aliunde^ i* e* from some other person, ui^ess clearly e&-> 
pressed to be so intended '• 

A parent paying a portion is presumed to mean to per- 
fbrm the gift of a legacy ; unless there be a sufficient evi- 
dence to repel the presumption** As where a lather gave a 

» GatUm ▼« Hancook, 2 Atk* 424. ' JBatte^ y. Meed, 3. Bio. C3ia. 

^ Prec. in Cha. 18S. Rep. 19^. (S. C. 1 Ves. jun. 257.> 

^ Irod and Hurstf 2 Frem. Rep. ^ ElUson v* Cookson, 2 Bro. Clou 

224. R^» 307*. 
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sum tohjs daugl)ter> by will; «2id afterw^^ g^pmrnkeq^ 
s^uxQ an a portipn^ it was pr^^mned to be an ademption, Ia 
this citf e the Lord ChanqeUor said^ the argument i«» tha^the 
will is a distribution of the testator's property among bis chil- 
i»^[\i andif he advances the portion to a child»< the prf- 
sumption ofUm i£| that the provision is satisfied. It is a pre- 
sumption capable of being rebutted by evidence. With 
re^p^Ct to the rule of law, I think, if neither the rule itself, 
or thQ mode of rebutting it had ever prevailed^ it would 
have been as wise ; but, ^ k is, I must admit that sudtt ft 
presumption exists ; and though it is argued testators may 
not know it, yet I think^ if there \^ such a presumption, the 
subject i^ bQund to know it ^« 

Where a putative father gave a legacy of 1S50/* to his 
daughter, and afterward, in his lifetime, gave 1000^. as a mar« 
ri^ge portion; and after the marriage gave her and her hus- 
band 6|00/„ it was held'not a satisfaction of the legacy, a de-t 
claration of the father's being proved by parol evidence that he 
intepded a further provision«-p-Tbe I^ord Chancellor said. 
The old rule of satisfaction was a rigid one. If I am to believe 
the only witness produced, the testator in the second gift did 
not mean to perform the whole purpose, therefore every other 
act, of bounty wiil stand clear, and advancements to any 
amount, unless marked with the intent of being the ultimate 
bounty, will stand imaffected. I do not rest on the witness 
referring to an intention in the father to do more at his death, 
but that the testator did not in the gift express any intention of 
satisfaction ; therefore the gift by the will is not satisfied n. 
, There is a difference where a legacy and portion are givea 
by a stranger, and where the same are given. by a parent ; as,< 
where a legacy was given by a stranger to a female. infant, 
the. same was held not to be adeemed by his paying a mar- 
riage portion, and making other provisions for her and. her 
husbuid* — Lord Chancellorit The word portion, although 
applied in the case of a parent, shall not be so applied to the 
^f^, of other relations or friends s it has been determined 

• '^ JEUismVs Cookstm, 3Brp. G^. « Debexe r. Man, 2 Bro. Cha,, 
Rep. 63. Jlep. 165. 519, 
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Aot to extend to a grandfutfaer. Whatev^ foundation there 
might be for the original application of the rule, that the ad- 
▼BDcement of a parent shiJl not be a further gift, it is not 
now to be disputed : but it is obvious the intent of the tes- 
tator is as often disappointed as senred by it. Those cases 
stand on their own ground; this case is an attempt to mate 
a friend's legacy satisfied by a subsequent advancement. 
There are cases where a man may describe himself so, that 
lliat the gift by the will| and that in his lifetimei may be 
intended for the same purpose, but it must appear that he 
meant to put himself in loco parentis {m the place of a 
parent] ; for there are no cases where it has been so held ; 
if the second gift appeared to be diverso intuitu [with a dif« 
fbrent view}. I have gone through all the cases, and it appears 
tp be the result of them, that 'where a stranger gives a Ic^^acy 
by will, and afterwards gives a sum without any evidence 
that it is intended for the same purpose, it is not taken for a 
sadsfaction; to make it so, it must appear, at the time of the 
gift, to be meant as an ademption of the legacy ^ (9). 

^ Powd ▼. Cleaver, 2 Bro. Cha. Rep. 500. 



(9 In general a person is entitled to the benefit of as many 
gifts as another chooses to bestow upon him, and a second is 
not a substitution of a first gift ; but, as we have before 
seen, it is not so as to a debt. Judges in equity have also 
thought that a portion was in that respect like a debt, and 
accordingly have held Aatprimdjacie a portion to a child, 
by the wUl of the parent, if there be any other prior provision, 
is a satisfaction, unless it is shown clearly that it is not so in- 
tended. Hinchliffe v. Hinchliffe, 3 Ves. 516. And on the 
same principle a subsequent advancement has been held an 
ademption of a prior legacy. BeUasis v. Uthwaite, 1 Atk. 
427. Copleif V. Coplei/y 1 P. Wms. 147. Bi/de v. Byrfe, 
2 Eden. 19. S.C. 1 Cox, 44. Kor will slight circumstances, 
of difference between the provision by the settlement and 
that by the wOl alter the doctrine of satisfaction. Pole v. 
Lord Somersy 6 Ves. 309. But the doctrine resting entirely 
upon presumption, the portion given by the will, or the sub^ 
sequent gift to operate either as a satisfaction of a prior pro- 
vision, or an ademption of n prior legacy, must be ejusdem. 
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Cteea wherein two logA/Aes liate be^i gtTen by will lo tlie 
same petBotiy and he decreed to have only one, or both of 
them, have heretofore been mentiotiedi in treating on recon- 
eiliog repugnant clauses K And that a legacy may be 
adeemed by testator's selling stock specifiiially bequeathed, 
iili^eafler shewn in treating on specific legacies* 

And thus having proceeded concerning how a will^ after 
being iaadei may be revoked in whole or in part, we come 
BOW to make some observatioh on what might be done for 
rectifying the revocation ; Und as under some circumstances 
this might be effectuated by a codicil, and in some oases by 

Page 19d. 



generisy and equally beneficial to the child. Therefore kind 
% not a satisfaction for money, nor is money for lami. Ben-- 

fough V. WalkeVf 15 Ves. 512. So a gift for the absolute 
enefit of the legatee is primdjacie not an ademption of a 
legacy which gives only a qualified interest. Thelluson v* 
Woodfordy 4 Madd. 420. And an advance to a legatee is 
not an ademption, if the nature of the gift is different from 
the legacy. Bell v. Coleman, 5 Madd. 22. Unless, indeed, 
the intent of the testator that they should so operate is mani- 
fest and expressly declared. Id* ibid^ Byde y* Byde, si^ra. 
There is however this restriction imposed upon the gene- 
rality of the rule, that to have the effect of ssitisfaetion or of 
ademption the donor must be A parent, or a person acting 
as a parent, and discharging parental duty towards the 
legatee, for the rule is founded upon the artificial notion^ 
that the parent is paving a debt of nature, and a sort of feel- 
ing upon what is called a bearing against double portions. 
A gift by a stranger to a legatee is not an ademption of a 
legacy given by such stranger to him, because a stranger ia 
in general understood as giving, a bounty, not as paying a 
debt ; he must therefore be proved to mean it as a portion 
or provision, either upon the face of the will, or hj evidence 
applying directly to tbe gift proposed by that Will. 18 Ves. 
153, 1^4. Coop. 281. And in this respect an advantage i6 
given to illegitimate erer legitimate children, fbr in thelatteif 
case a portion would be a satisfaction of a legacy; but iti 
wotikl not so operate in the former case. Ex parte Dubosif 
18Ves4l40. IVetherbyr^Dixonf^Coof* 9^79. 



BY WILI. AMD TKSTAMENT. 251 

republidiiDg the will, we sbaH now fidvert to and treat on 
those particulani. 

A codicil is a schedule or supplement to a will, or an 
addition made by the testator annexed to and to be taken as 
part of a testament ; being for its explanation or alteration, 
or to mi^e <ome addition to, or subtraction from the former 
dispositions of the testator K An executor cannot regu- 
larly be appointed by a codicil, yet may be substituted, ac- 
cording to the will of the testator K A man may make 
divers codicils, and the first is of equal force with the last, 
if not contradictory to each other ; and herein they differ 
entirely in their nature firom wills, for no man can die with 
two testaments, because the latter doth always infringe the 
fwmer^ but a man may die with divers codicils, and the latter 
doth not hinder the former, unless they be contrary ""• 

When a codicil is added to a will with intent to pass any 
roal estate, care should be taken in using words softcient, 
whether it be for altering former dispositions or disposing of 
estates purchased afler the will was made ; and the testator 
should execute the codicil in the same manner, and with the 
same number of witnesses, as is requisite to the executing ua 
original will according to the statute. So, if a will concemtf 
only personal estate, and a codicil is added with intent to 
make any alteration, subtraction, or addition, care ought to 
be taken in using words sufficient for the purpose. -^ Where 
there is time and opportunity for writing over the will afresh, 
and thereby to make such alteration as may be necessary, it 
is much more advisable so to do than to make akeration by 
a codicil, which will not only increase the expence of the 
probate- when Uie will eemefr to- be proved, but pe rha ps 
require as much, if not more nicety in framing than the 
will its€dif«> 

With respect to what will be a republication of a will of 
land, or real estate, by a codicil,, under different circum- 
stances, appears to have been a subject of much litigation ; a 
variety of cases pertaining thereto are collected and discussed 

^ GodoIphm*s O, L. p. 1. c 1. > Swinb. 14. 
sect. 3.. "• Ibid. 15. 
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in the case of the Attorney General ▼• Downing before the 
court of chancery in 1769 °. And in a case before the court, 
where the testator after having made his will renewed a 
prebendal lease, and some years after having purchased 
another prebendal lease, he made a codicil to his will, (which 
he declared was to be annexed to his will,) and thereby he 
gave the newly purchased estate to trustees, to the use of his 
daughter Mary for life, remainder to other uses. On the 
question. Whether the renewed lease was not an ademption 
of the bequest, and if so, whether the codicil was a repub}|-- 
cation of the will ? It was argued, that, in the Attorney 
General v. Downing^ it was decided that a will was repub- 
lished by a codicil annexed to it, though the codicil related 
to subjects perfectly distinct from the will, and that a will of 
land would be republished by a codicil relating wholly to 
personalty, provided it was attested by three witnesses. — 
Lord Chancellor. The ground of Lord Camden's opinion^ in 
the Attorney General v. Dotoning was, that where die testa- 
tor annexes a codicil to his will, he treats, them as one instru-' 
ment, and makes them so Jromthat time. But, without en- 
tering into the question of r^ublication of wills of lands, I 
think that in this case, where the testator speaks of a codi- 
cil to be annexed to his will he speaks again of his will, and, 
at least, in case of personal estate, it amounts to a republi-^ 
cation 0(10). 

** Reported in Amb. Rep. 571. thereto died, in arguing the case of 

• Coppin V. Forwfhouse, 2 Bro. Powd ▼. Cleaver. But nothing was 

Cha. Rep. 291. The same point was said by Lord Chancellor tha«on. 

agitated, and divers cases alluding Ibid, 511. 51S. 



(10) A codicil executed with the same solemnities which 
are required in order to render valid a devise of real estate, 
and which contains a general clause of confirmation of the 
will, or sufficiently indicates an intention that the will diall 
be deemed of the same date with the codicil, will have the 
effect of republishing a will of real estate, although the 
codicil relate merely to personal estate. Gibson v. Lord 
Montforty 1 Ves. sen. 4^93. For where the will is republidied 
by a codicil^ the will and codicil are considered in point of 
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Where a man may have by him two or more wflls, the 
latter, as above mentioned, overthrows the former ; but the 
republication of a former will revokes one of a later date, 
and establishes the first again P; so that what was l)e« 
fore rendered void becomes vdid by the new publication ; 
«id if there are words contained therein sufficient for 
passing or conveying such estate as the testator is pos- 
sessed of at the time of the republication, to the persoa 
or persons for whom the same is designed, it may answer 
jthe purpose of making a new will ; but if tlie words con- 
tained therein are insufficient, it will not be effectual ; for the" 
republication makes no alteration in the words of the wDl, 
and therefore can have no effect where the words are not 
sufficient to convey the estate to the person or persons for 
whom it is designed.- — Where the will concerns real 
estate it is safe to republish it in a formal manner, as by the 
testator's taking it in his hand and declaring the same to be 
his last will, in Ae presence of three witnesses ; and then to 
make a memorandum thereof in writing at the bottom of the 
will, or if there should not be room sufficient, then in the 
margin or on the back thereof, which may be as follows, 
vizj, 

P 2 Black. Com. 502. 



law as constituting but one instrument ; and the operation 
given to the codicil is to bring down the will to the date of 
the codicil, making the will speak as of that date. Acherley 
V. Vernon^ Com. sisi. Barnes v. Crotoe, 1 Ves. jun. ^S6» 
S. C. 4? Bro. C. C. 2. Piggqt v. Wallery 7 Ves. 98. Therefore 
lands purchased after the date of the will, and before its re- 
execution, or before the date of the codicil, or lands con- 
tracted for before the date of the will, but conveyed between 
the dates of the will and codicil, will pass under the will, if 
the terms of the will are sufficiently comprehensive to include 
them. GoodtitU v. Meredith, 2 Mau. & Selw. 5. Hulme v. 
Hetfgate, 1 Meriv. 285. R&odey v. Eyton, 2 Meriv. 128. And 
an actual annexation of the. codicil to the will is not essen- 
tial to its republication. Toller on Executors, 30. 
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\niereas I John Mllhy the tatator uAnted in this wtS, 
have republiMhed the samef toith mn intent thefeiy to make toid 
aU and everi/ other uill and wills at any time keretqfote by me 
made, and to confirm and establish thisj tohich I have dedated 
to be my last wiU and testament in the presence of John Smith, 
Alice Smith, and Thomas Jones, xvho I hwoe desired to sub" 
scribe their names as xvitnesses hereto : and in mtness whereof I 
the said John MiUs have hereunto subscribed my name this 
day of , m the year qfonr Lord 18 

John MiLLSi 
Signed by the said John Mills, in the 
presence of us, toAo, at his refueri^ 
and in his presence, have subscribed 
our names as witnesses to the abo've 
republication, 

A>HN Smith. 
AucB Smith. 

TnOlfAS JONBS. 

If the will concern only personal estate, it will not be 
amiss to use the same formiality for republishing it, though 
more slender evidence will be sufficient for the purpose. ■■ 
As to bequests and testaments of personal estate, and a 
devise affecting real estate, there is this distinction. The 
former will operate upon whatever the testator dies possessed 
of, whether he had it at the time of making his will or the 
same was afterwards acquired. The latter will operate only 
upon such real estates as were the testator's at the time of 
executing and publishing his will ; wherefore no real estate 
purchased afterwards will pass under such devise, unless 
subsequent to the purchase or contract the devisor re- 
publishes bis wiU (11)* So here, if a man having made His 
will, and thereby devised the whole of his estate and effects, 
and afterwards purchases any real estate, and dies, without 



(11) See the observatioiifl of Lord Eldon in Bland v. 
Lamb, 2 Jac. & Walk. 405. 
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titber repiibliihiiig» or allering and re^executifig his will, as 
directed by the stiEitute heretofore oftod mentioned) he may 
die |b<Hh testate and inte«tate» and his personal estate may 
be disposed of by himself, and his af^er-purchased real< 
estate by the law, or will descend to his Keir at law : which^ 
circumstance now leads us to shew, as was proposed^ how 
in various cases a man may die both testate and intestate,, 
and thereby part of his estate be disposed of by himself 
and the other part by the law. 

Those cases will be readily perceived, if we advert Uk 
what has been treated on vnder this and the next preceding, 
head ; as under the head of making the will it was shewa 
that, if the testator by his. will gives his heir at law no oth^r 
estate than the law entitles him to, he will take by des^^ent 
and not by the will ; so» if there are not words in the will 
SttiBci^nt for disinberiting the heir at law, or if there is a 
delect in exe<:uting the wiD> S3 in signing or witnessing it» 
whereby the same may be rendered invalid as to the realr 
estate : and,^ if it be not in writii^;, but only nuncupative or^ 
verbal, which may be svifi^ient for the testator's goods andr 
chattelst In those esses a man having real and personol estate>, 
and having made his will and diedi may be said to die bothi 
^tate^ and intestate ; intestate as to his real estate, which 
will descend to his heir at law in such manner as heretofore 
diewo^j and testate as to his personal ; for here he may have 
9 will sviffi^^nt with respect to his goods and chattels. la 
Kke fx^9^ner a man may die bolh testate and intestate where 
be has a will duly signed and witnessed, but has thereby dis*- 
pQsed only of part of his real and personal estate, and not 
vpentioned the rest, or devised the residue to any one ; in 
wh^^ Qas^ psf t of his real estate will descend to his heir at 
law, and part of his personal be distributed in such manner 
as was heretofpre s^ewn ^; unless it should devolve to thei 
e;^e^utor under sui^h circumstances 9» have been men- 
tioned % 

Under this head of reyofcing the will, it may b^ perceived 

< Page 108^117. ■ Page 214. 

' Page 84. 
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that a man, after having made his will, may die eidier whoU/ 
intestate, or part testate and part intestate ; as where he re- 
vokes his will ; which revocation may arise from a variety* 
of caus^, and be either expressed or implied; as if the t^- 
tator cancels his will by tearing, obliterating, or burning it; 
which is an express revocation ; so where, afler having made 
his will, he marries and has a child ; this is held a presump- 
tive revocation ; and hereby, as well as by tearing, oblite-' 
rating, or burning his will, he may die wholly intestate, both 
as to his real and personal estate. Likewise implied revo- 
cations are, where the estate devised -is altered afler making 
the will ; as in case the testator afterwards conveys the same 
to another, even though it may be re-conveyed to him, yet 
the conveying it is an implied revocation of his will, as to 
the estate conveyed by him. So, if a man possessed of a 
leasehold estate, and after having devised it surrenderii) his 
lease, and takes a new lease of his estate, this is an implied 
revocation of his will as to this particular, and if he dies be- 
fore republishing it, he may die both testate and intestate; 
testate as to that part of his will which is unrevoked, and in* 
testate as to the part revoked ; so that one part of his estate 
may be disposed of by himself, and the other left to the dis- 
position of the law. So it may be in neif>ect to other cases 
that amount to implied revocations. 

There is another kind of intestacy, which may be where 
a man may have made his will in writing pursuant to what 
is required by the statute of 29 Car. II. and thereby devised 
his real and personal estate, but hath not appointed any exe- 
cutor, either expressly, or by words whereby the making of 
an executor may be implied; and in this case 4i man may 
also be said to die both testate and intestate ; testate as to his 
real estate, and intestate as to his personal : yet here the 
law has no concern with the disposal of either, administration 
being to be granted with the will annexed, which is to be 
the administrator's guide in disposing of the personal estate,- 
in like manner as heretofore mentioned ' ; and as to the real 

« Page 2. 
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estate, an executor, as such, if appointed, has n6 concern 
therewith ; neither is the appointment of an executor re- 
quisite where the will concerns only real estate, and has no 
concern with goods or chattels, nor ought it in such case 
to be proved in the spiritual court « (12). 



CHAPTER IV. 



09 PROVIKO THB WILL. 



Unosr this head we shall consider what an executor may 
do before the will is proved, and the reason why it should 
be proved. Whether it is prudent for the executor to take 
upon him the executorship, or to refuse it ; the advantage 
that may accrue by taking upon him the executorship ; his 
right to the surplus. The detriment or loss* he may sustain 
by taking upon him the executorship; the effect of his 
joining with a co-executor in acquittance for money ; in 
what cases executors shall pay interest for money. Then 
just take notice of the will, whidi concerns both real and 
personal estate, or personal estate only ; and where and by 
whom the probate thereof is to be granted ; and proceed 
to shew how the will may be proved in common form, or 
form of law, and the end and purpose of proving it either 
way. For proving it in common form ; the power an exe- 
cutor has for compelling the ordinary to grant the probate, 
and what may obstruct his obtaining the same. -^ Cases 

« Cro. Car. S96* 

(12) Therefore the probate of a will devising real pro- 
perty is not evidence of the contents of the will, even 
though the original is proved to be lost ; the spiritual court 
having no pow^ to authenticate such a devise as &r as it 
relates to land. Bull, N. P. 245. Doe v. Calvert^ 2 Campb. 
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wkeK&xi i^d^iimstratioD mm\ be granted with the, will ao* 
nexed} and the mapner of thus, gra^iting it* -r— The method 
of proymg a will in chancc^ry. r--^ That 9t will is to b^ 
registered if it concern real estate, or certain chattels real in 
the counties of York and Middlesex ; and the manner and 

form of doing it. In what court suits must be brought 

for proctors' fees, and the manner of taxing their bills. 

Before letters of administration are issued, an admi- 

xiistrator can do nothing, yet an executor may do many acts 

before he proves the will, as heretofore n^ientioned ' ; and the 

reason of this is, that an executor derives his power from the 

will and not from the probate ; but the administrator owes 

his entirely to the appointment of an ordinary. An exe* 

cutpr, before the will be proved, may seize and takfi intp 

}iis hands any of the goods of the testator, ^e may pi9ijf 

debts^ receive debts, make acquittances ai^d releases Qf debts 

due. to the testator, and tak^ relies a^cid i^cguitt^pce^ pf 

debts owing by the testator; and if befp^e tl](e. will be 

proyed, the day occur for payment upon bond n^de,by pir 

to the testator, payment must be made, to or. by the execu^pr 

though no will be proved, upon the like pain of forfi^iture as 

if the will were proved. Also, an executor may, before 

probate, sell or give away any of the goods or chattels oi 

the testator y. . And the executor, for gpods of the, tes,t;ator 

taken from him, or a trespass. don.e upoQ the lea^ tandt or 

a distraining or impounding of goods oir ct^ttle, i^ay maint^ij;^ 

))efore the will be proved, actipxji^ of distres^i or replevin, or 

4etinue; for these actions aris.^ upon the executor's owjpi 

possession. But before the proving of a will« an executor 

cannot maintain a suit or action of debt, or the like ; and 

the reason is, for that therein he must shew forth the will, 

proved under the seal of the ordinary (1). And so it seems 

* Page 2. y Went, OC Exec 34, 35. 



(]) An executor toaj commence an action, but he catmol 
jiedare before probate, since in order to assert a claim ix^ hia 
representative character, he must produce the copy of the 
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it mutt be, if he bring any action for trelipass 6oiie, ar gooirl^ 
taken in the testator's lifetime, so ^ the testator hiifnitelF 
was entitled to the ftctioii, and it grows not upon th^ 
executor's possession^ but upon the executor's own contract 
for the testator's goods^ and if the executor Sell cattlie bf 
other goods of the testator's before the w^U be ptored, M 
may for the uioiiey payable maintain an sction^ for debt 
befflve ht hath proved aiiy wiB ; and In this, and the actioit 
of trespass, there is no necessity of naming him executor •: 
In general, an exectttor is a complete executor before prb-* 
bate to all purposes but bringing of actions; sa that he may 
release an action^ asseiit to a legacy, knay b^ sued, may 
or fjOkumim Infenneiidle with tliie goods df the 
Wot by administering (thalt is, if one db either* 
pay dtebts of the testator, or tet^yt debts, or make ' ac-' 
qaittaoces for them, or deniand the testator's debts asf 
executor, ^ich are' acts of administering ^ as lif ifl be more 
ftilly shewn hereafter), the eXeCutor hath accepted ancf 
tidccn upon him the whole admlnistratron before the probate ; 
and is thereby entM^ to receive the debts due to the 
testator ; and all payments made to him are good, and shalf 
not be defeated, ak^ough he should die and never prove^ 
tiiewill«. 

The executor may, in convenient time after tire testator'? 
death, enter into th^ house descended to the hetr, for the re- 
moving and taking away the goods, so as the door be open, 
or at least the key be in the door ; and this seems to be un- 
derstood of die door of each room. For, although the door 

* Went. Off. Emc, 36. * Went. 41. 

' • 1 Salk. 301. ^ 1 Salk. 30^, 807. 



will certified under the seal of the spiritual court, or, as it is 
sometimes styled, the letters testamentary; biftt wben.proK 
duced they will have relation to the time of suing out the 
writ. Toller on Executors, 47. So before probate He may 
file a bill in equity, and it has been said to be sufficient if 
probate be obtained at any time before the hearing. Patten 
V. P($ntonf cited S Bae. ^br.53. 

s 2 
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of entrance into the hall and parlour be open, the executor 
^annot by that justify the breaking open the door of any 
chamber to take goods there ; . but only may take those in 
the rooms which be open. And this seems to be proved by 
the case of a chest with evidences ; which it is said the exe* 
<cutor may take^ and put out the deeds, delivering them to 
the heir, that is to say, the chest being unlocked ; though a 
chamber or other room within the house locked, is an enclo- 
sure of better respect than a chest, If the goods be not 

removed within a convenient time, the heir may distrain 
them as damage feasant <>, that is, doing damage, and tres- 
passing upon his land ^ In a case of trespass upon de- 
murrer, which was, lessee for life of a house and pasture land 
dies, his executors su£Per his cattle to go there for six days 
after his death, tmd then removed them; and in trespass 
justify for that time, averring, that in the time of six days 
they could not procure any other land or place to put in the 
cattle; whereupon it was demurred. And whether that 
were a convenient time to remove them, was the question. 
And the court seemed to incline, that six days is but a con- 
venient time for the removing of their cattle ; and the law 
allows a convenient time for their removing c especially it 
being averred they had not any other place to remove them 
unto. But for a fault in the plea wherein the defendant pleaded 
a lease of the house, but not of the land, as was mentioned 
in the declaration, it was adjudged for the plaintiff^. 

As the executor may receive debts, release debts, and do 
other acts before the will be proved ; so on the. other hand 
an executor may be sued for debts of the testator before the 
will be proved ; unless he refuses the executorship in due 
manner, so as administration may be granted, and there 
may be somebody suable for the testator's debts s. 

By the statute 21 Hen. VIII. c. 5. the ordinary or other 
person having authority for probate of testaments, may con- 
vene before them persons named executors of any testament, 
to the intent to prove or refuse the same. And if the exe- 

•» Went. Off. Exec. 92. ' Cro. Jac. 304. 

< 3 Black. Com. 6. * Went Off. £zec. 86. 
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cutors do not appear upon the process, the ordinary may 
excommunicate them : but they may pray time to advise, 
and the ordinary may grant in the mean time letters ad 
eoUigendum bona defuncti, that is, to gather up the goods of 
the deceased^. — ^Where a will is made and executors named, 
the ordinary, if he knows thereof, before he commits admin- 
istration, must send out process against the executors to 
come in and prove it; and if they do not come, they 
kre to be excommunicate ; but if they do come, and none 
6f them will prove, then by reason of such refusal, the 
ordinary may commit administration with the will annexed. 
Refusal must be by some act entered or recorded in the spi« 
ritual court, and not verbally or by word, and therefore 
must be done before some judge spiritual, and not before 
neighbours in the country; for that is not e&ctual^ — 
After refusal, and administration committed, the executor 
cannot go back to prove the will and assume the executor- 
ship; but if only upon the executor*s making default to 
come in upon the process to prove the will, the administra- 
tion be committed, here the executor may at any time after 
come and prove the will, and so undo the administration \ 
If a man make an executor, but this is not known, or is con- 
cealed, the ordinary may grant administration until the will 
be proved I. And if the person be disabled to be executor, 
or no executor at all be named in the will, the ordinary 
may grant administration »• — — - If administration be granted 
where there is a will and executors, although the will be 
concealed, the administration shall be void, if the will be pro^ ' 
duced and proved, as hath heretofore been shewn »• 

^ Treittfae <m Eq. 109. of like flense or import; as if the 

^ Went. Off. Exec. S7. Swinb. testator say, I commit all my goods 

443. to the disposition of A B; or, I 

k WenC Oif. Exec. S9. leave all my goods^ or the residue of 

1 X Roll's Abr. 907. all my goods to A B or the Uke; 

"^ Swinb. 380. For making an for in these cases he to whom all the 

executor it is not always necessary residue is bequeathed is thereby 

that the word oMciifor be expressed; understood to be made executor. 

but it is sufficient if the testator's Swinb. 247. 

meaning do appear by other words " Page 59. 
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If there be but one executor, and he do refuse, ar being 
many, and they do all refuge, then ia the party dead intes* 
late, and administration ia to be committed with the ^rUl $sa^ 
nexed, as haf just, been mentioned, and nope after can meddle 
as executors*^ But where there are divers executors named 
in the willj^ c^ld.some of them do refuse, and others of them 
prove the testament, they who refuse may after, at their 
pleasure, administer, notwithstanding such refusal before the 
ordinary p : as in ca^e there be A> B, and C, and A only re- 
ifusetb, and the will is proved by the others, there A conti- 
nu^tjhi executor, notwithstandipg his ri^fusaL; for the will 
being prQved, all the executors therein named stand and 
continue executors, notwithstanding . any of their reftisal<i; 
^d they may pay debts, make releases, and they must be 
joined in all suits where the co-executors are plaintiffs ; be- 
CAuse they, are all privy to the will^ but not where they are 
defend^ts,; because the plaintiff in the action is not bound 
by the law to take notice of any but those who have proved 
the will '• — — - It is ^aid that an executor who refused can- 
qiQt Administer after the death of his companion, and that 
then tbe executor of him who proved is only to administer ; 
but, ^ays Wentworth, that is not law, -and the executor wba 
had refused may afterwards administer at his pleasure >•, 
And thus it has been determined in the ecclesiastical, 
coim:. 

As to bringing of actiona in the ]di\g's courts, th^ judges 
do not admit the executors to sue for things in action, if they 
shew npt the testament duly proved under the seal of the. 
ordinary ; but always the king's courts have used to allow 
the probate of any of the executors to enable them all to 
bring actions ; so that the probate of the testament doth not 
give them any interest or title to the things in action or pos* 
session, for they have their title and interest by the testa- 
ment, and not by the probate ; and yet without probate the 

o Went. Off. Exec. 41. 9 Co, « Went. Off. Exec 42, 
Eep. 37. 3 P. Will. 251. ' Swinb. 444. 

P Bacon's Useof theLaw, 161. • Office of Exec. 42, 
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Judges will not allow them to bring actions ^ as executors. 

^Where there be two executors, and one of them proveth 

Ifae will in the name of both against the will of the other; 
dus is not iLny administration for him Who ^onsenteth not to 
flie probate ; but he may plead that he never was executor ; 
ibr the probate maketh him hot eitecutor, if he doth not ad- 
mhiisterv* 

' If there be two executors made, and one of them doth re- 
fuse before the ordinary, and the other doth prove the will, 
and make a will himself, and appoint an executor, and theii 
£e; in this case it is said, the executor of the executor who 
proved the will alone, shall have the disposition of all the es- 
tate and be executor to the first testator ; and that the sur- 
viving executor shall not meddle therewith; for that his 
election by the death of his companion is gone ^. But it has 
been deftermined otherwise in the ecclesiastical court, and 
that a surviving executor who had refused may retract, and 
come dnd take probate in preference to the executor of the 
executor who proved the will ' (2). And it is the practice 
of the ecclesiastical court that, in case such surviving exe- 
cutor shall not, after the death of the executor who proved, 
retract and take probate, to grant administration (feionisnoit 
of the testator to his residuary legatee. 

' If an executor die after he ha^Ui proved the will, and hath 
by his will appointed an executor, in case there was but one 
executor, this executor also shall be executor to the first 
testator, as he is to the second ; and he shall have all the be- 
nefit, and be subject to all the' cluirge, that the first testator 
had and was subject unto ; and yet the goods of one testator 
shall not be subject to* the debts of the other, but each of 
the testatbf's goods shall be subject to the payment of his 
own debts only. And if in this case, the executor of the 

^ 9 Co. Rep. SB. ^ Pricey. Price, after HiLTerai, 

« 1 Kdirs Abr. 918. 1764. 

"^ Dyer, 160. Shep. Touch. 445. 
4tliedit. 

(2) See Cottle v. Aldrick, 4 Mau. & Selw. 175. 
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executor take upon him the administnition of the gvodLrof 

the first testator, he cannot refuse the admbistration of the 
goods of the latta: ; yet he may take upon him the latter and 
refuse the former. But if the executor refuse to administer to 
the first testator before the ordinary, or die before probate 
of the will, and he hath made a testament, and appointed an 
executor therein ; in these cases, it seems the executor of 
the executor shall not administer the goods of the first tes- 
tator, but the ordinary must grant administratiopA thereof^, 
and yet if all the residue of the goods of the first testator be 
given by the testament to the first executor after the debts, 
be paid ; in this case, although be die before probate of the 
will, yet his executor shall be executor also to the first te^• 
tator, or else he shall have the administration of his goods 
and chattels granted unto him y. 

In all cases, except in special trust or authority,, without 
the office of executorship, the executor of an executor 
stands, as to the points both of being, having, and doing, in 
the same state and plight as the first and immediate exe<- 
cutor >• But if two he appointed executors, and the one 
makes his testament, wherein he names his executor, and 
dies, his co-executor surviving ; in this case, the executor of 
the executor is not to be joined with the executor surviving ; 
neither in the execution of the will, nor in suits or actions. 
And if the executor of the executor have any goods or chat- 
tels in his hands which did belong to the first testator, the exe- 
cutor of the same testator surviving may have an action agamst 
the executor of the executor of the same ; for the power of the 
executor who died first was determined by his death, the other 
then surviving ^ So, where there are two administrators, 
and one dies, the administration survives, as heretofore 

shewn K "Where two executors are made, the one making 

a will and executors, and dying, if the other die after intes- 
tate ; the executor of him who first died shall not be exe- 
cutor to the first' testator, as he is dead intestate; because 
the surviving e^^ecutor is so dead, and in him the executor- 

y Shep. Touch. 445. 4th edit* » Swinb. 324, 325. 

, » Went. Off. Exec. 259. ^ Pfige 7. 24. 
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ship was wholly and solely settled by the death of his fdkiw 
before him ; and in this case administration of goods not ad- 
ministeredy or de b<mU non administratis^ as it is usuaUy. 
termed, shall be committed «• 

The interest vested in the executor may be continued and 
kept alive by the.wiU of the same executor; so that the 
executor of A's executor, is to all intents and purposes the 
executor and representative of A himself; but the executor 
of A's administrator, or the administrator of A's executor, 
is not the representative of A. For the power of an exe* 
cutor is founded upon the special confidence and actual ap« 
pointment of the deceased ; and such executor is therefore 
allowed to transmit that power to another, in whom he has 
equal confidence ; but the administrator of A is merely the 
officer of the ordinary, prescribed to him by act of parlia- 
ment, in whom the deceased has reposed no trust at all ; 
and therefore, on the death of that officer, it results back to 
the ordinary to appoint another, or to commit a new ad- 
ministration, as hath heretofore been mentioned'. So that 
in these cases, and whenever the course of representation 
from executor to executor is interrupted by any one ad- 
ministration, it is necessary for the ordinary to commit ad- 
ministration afresh, of the goods of the deceased not ad- 
ministered by the former executor or administrator ^ 

The probate of the will, as having respect to goods and 
chattels, is in some respects necessary ; but touching any 
freehold of lands -devised, it is not at all material. As to 
goods and chattels, although the executor before pr6bate 
may receive and release debts, he cannot sue for any debts 
due to the testator f, neither can an executor or other person 
give a will in evidence concerning a personal chattel without 
producing the probate ; for this will is no will, until it has 
received a sanction or an allowance of it in the spiritual 
court ; for they are to judge whether it be a will or not ; 
and^the temporal courts are not to look upon it as a will till 
probate be made. And in an action of trover for goods 

<= Went. Off. Exec. 101. ' 2 Black. Com. 506. 

*» PageV. 5 Ck>. litt. 292. 
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which a testator gave to his sister in his iifetime, brought 
against the executor for them, who would have given in 
evidence a former will to have shewn that he had no power 
to give those goods ; this was refused, because he ought to 
have produced the probates. 

Hence we may form an idea of what an executor may do 
before the will is proved, and hereby and by what will here- 
after be shewn with respect to proving in common fbrm, or 
form of law, the? reasons why it should be proved may be 
perceived. And now we may consider whether it is pru- 
dent for the executor to take upon him the ex^ccrtdrship, or 
to refuse it ; and here we may first examine by What means 
he may make himself Ibble thereunto, and how far he may 
meddle with the testator's estate without subjecting himself 
thereto ; and then what profit or advantage may accrue to 
him, and what detriment or loss he may sustain thereby. 

He that is named executor cannot be compelled to stand 
to the will and undertake the executorship, unless he hath 
already meddled with the goods of the testator as executor; 
and whereby he is not only to be compelled to perform the 
office of an executor, but also if he should refuse, and the 
ordinary commit administration unto him, this refusal is void, 
and he shall be charged as executor !>• So that if the exe- 
cutor named in the testament resolviss not to stand to the 
executorship, but to refuse the same, he should not ad- 
minister the goods of the deceased as executor ; for having 
otice administered as executory he may at any time after be 
compelled to undergo the burden of an executor, and also 
may be sued as executor by the creditors of the testator, 
though he cannot sue others as executor; for that he hath 
not the will under the ordinary's seal. 

A person is then said to administer as executor, so aS 
thereby he may be compelled to stand to the executorship, 
when he performs those acts which are t)roper to an exe- 
cutor ; as to pay the debts due by the testator, or to receive 
aby debts due unto the testator or to give acquittances for 

s Viner*sAbr, ExewJboiyJL^ 20. ^ Swinb. 384. 
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Ibe same^ or demand the testator's debts as executor: aU 
these be full and clear admiiustratioiis as executor. And if 
one, being sued as executor, take it upon him and plead in 
bar as executor^ this is an administration : The common plea 
to free himselfy and to shew that he is not the party suable 
for the testator's debt, being, that he neither is executor, 
nor ever did administer as executor k. If a man do those 
acts which are not proper to an executor, he is not said to 
have administered as executor, to the effect before-men- 
tioned; as to feed the cattle of the deceased, lest they 
riuMild perish, or take into his custody the goods of the 
deceased, to the end they mof be safe from being stolen or 
purloined, or to dispose of the testator's goods about the 
fimeral (S), for these be deeds of charity common to every 
christian, and not peculiar to an executor. Likewise to 
make an inventory of the goods of the deceased, is not 
to administer as an executor, or to deliver to the wife her 
convenient apparel K 

As to the profit or advantage that may accrue to an exe- 
cutor by taking upon him the executorship, we may observe 
that, although a person hath not meddled with the goods of 
the testator, and is therefore not compellable, yet, if a 
legacy be lefl to him, he may be compelled to stand to the 
executorship, or else lose his legacy™. — Where the testator 
gave legacies to certain persons by the description of <^ his 
a y^ry good friends," and in the further part of the will,* 
desired them ** to act as executors." Smithy one of the per- 
sons, by his answer, said that he had not proved the will, or 
acted as executor, but claimed his legacy. His honour the 
master of the rolls, said, an executor, so appointed, could 

I Swinb. 469. * Swinb. 471, 472. 

* Went. Off. Exec 41. « Gibson^ 469. 



(3) In case of necessity, a stranger may direct the funeral 
and defray the expense out of the deceased's effects, without 
rendering himselt liable as executor de son tort. Yin. Abr. 
Executor, B. a. 24. See also Tugwell v. Haymany ^ Campb. 
29S. 
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not claim his legacy without acting, or, at least, proving the' 
will" (4). 

Formerly it was a settled notion, if there was no residuary 
legatee appointed by the will, the surplus or residuum de- 
volved to the executors' own use, by virtue of the executor- 
ship ; but now there is this restriction, that although where 
the executor has no legacy at all, the residuum shaU in 
general be his own ; yet, where there is a sufficiency on the 
face of the will, (by means of a competent legacy, or other- 
wise,) to imply that the testator intended his executor should 
not have the residue, the undevised surplus of the estate 
shall go to the next of kin ; and if there be no kindred then 
to the crown. 

And where unequal legacies have been given to executors, 

» Readv, Doveynes, 3 Bro. Cha.Ilep. 95. (S. C. 2 Cox, 285.) 

(4*) There is a report of what passed upon this cause, 
coming on upon further directions, 2 Cox, 285. Smithy in 
his answer, had stated, that he had not proved the will, nor 
ever meant to prove it. But between the hearing and setting^ 
down the cause for further directions he did prove it. His 
honor now thought, that he had sufficiently entitled himself; 
and that the mere saying he never meant to prove the will, 
was not a sufficient refusal to act, while there was another 
executor acting. The general doctrine is clearly settled, 
that if a legacy is given to a man as executor, whether ex- 
pressed to be for care and trouble or not, he must, in order 
to entitle himself to the legacy, clothe himself with the cha* < 
racter of executor, and either act or distinctly shew his 
intention to act. Abbott v. MassUy 3 Ves. 148. Harrison v. 
Roivlei/y 4? Ves. 216. Andrew v. Trinity Hall, 9 Ves. 534. 
Stackpole V. Hotvell, 13 Ves. 417. Freeman v. Fairlie, 
S Meriv. 31. For although an executor proves the wiU, yet 
if he does not appear to have done it with an intention of 
really acting in the execution of it, he is not entitled to his 
legacy. Harford v. Br&omingy 1 Cox, 302. But where there 
is not a refusal or a neglect to act, and the legacy is made 
payable at a time before which the interference o% the exe- 
cutor is unnecessary, he may claim the legacy notwith- 
standing he afterwards declines to accept the trust. Brydges 
v. Woiton^ 1 Ves. 5c Bea. 134. 
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end the surplus or residuum of the testator's estate undis- 
.posed of, the same hath been judged to devolve to the 
executors, by vutue of their executorship, upon the prin- 
ciple just mentioned ; as that there hath not appeared a 
sufficiency on the face of the will to imply that the testator's 
intention was otherwise ; and upon this principle the court 
of chancery determined in favour of the executors, in the 
case of Botoker and Hunter lately before the court, and 
which was as follows : Frances Bayley being possessed of a 
considerable personal estate. Slat January, 1777, made her 
will, and thereby gave to Thmnas Vicars Hunier, gent, the 
sum of 20Q{. and, after a great many legacies to a variety of 
persons, among whom were sime of her next of kin ; she 
gave the Rev. James Eaton the sum of 50/. and after some 
charitable legacies, she appointed the said Thomas Vicars 
Hunter and James Eaton, executors ; but made no dispo- 
sition of the residue. The executors having proved the will, 
the next of kin filed a bill in the court of chancery, for an 
account of the residue of the testatrix's estate, and praying, 
that the executors having legacies, it might be distributed. 
The defendants (the executors) admitted assets more than 
sufficient to pay debts, legacies, and funeral^ expences ; but 
insisted they had a right to the personal estate, there being 
nothing inconsistent with such right in the will, or indicative 
of a contrary intention ; the legacies not being given to them 
as executors, but by their proper names, and there being a 
great inequality between them, by which the testatrix shewed 
she meanf to dispose of the whole, and not to die intestate 
as to any part thereof. — - This cause being argued, and a 
variety of cases cited by the counsel on each side. By the' 
Lord Chancellor in his discussion thereof: Here the testa- 
tor's intention is declared in more slender words than in any 
of the other cases* When the testator gives the executor 
part by express words, and in the same manner as he ap- 
points him executor, it shews his intention to be different 
from that expressed by the fact of making him executor. 
In order to make a gift of part a bar to taking the residue, 
the general gift must make the intent as clear as the other 
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intentioii is from making him eitecutov ; where it ^i\\ b€» 
another intent, it will not bar him from taking the re8tdu<9. 
The fundamental distinction is established by laying it down 
that the rolei thai the executor shdil takd ike residue^ must 
preTaily' miless there is an irresistible infbrence to the con^ 
trary. If tlie gift of the legacy is qualified, it h sufficient to 
prevent its barring the residue, oo* if it may be given for a 
different purpose. The gift of unequal Tegacies may have a 
different ground from the gift of the Wh(>le r it may in many 
Cfrents be difierent': for instance, if 100?: be given to one, 
and 50^ to the other, it may be diferei^t^ in case of defict^- 
eRcy, from giving the one 50^ the other nothing. The im^ 
plicatioa k, that the testatriis moat haf^e had a diffbreiit 
intent, and that must rebut the equity ; atid therefore the 
bill must be dismissed 4 ; whereby the executors hsrve tlte 
residue*-—^ Upon a re^ieariag -of this eaase befocte tfi» 
lords comnaissioners, before whom ft wair argued very AiMy^ 
Lord Loughborough citing all the (Jases^ pertinent to tibe 
point ; in delivering the opinion of the court his Lordship 
said, The cases, such as they are, are in favour of the exe- 
cutors, i thii^ the safer proceeding wiU be, to affirm Lord 
^ISMirlaw^a decree, which will threw this case inta the line of 
tfafose determinations which have proceeded on the distinc* 
tion ; without overthrowing those where a legacy is giverr 
simply to an executors 

By hwv the appointment of a& executot vests in him aB the^ 
personal estate of the testator Aot ol^rinse disposed of{S) ; 
but wherever courts of e^nty have seen on the face of the' 
win sufficient to convince them diat the testator did not 
intend the executor to ttdce the surplus, they have turned 
the executors into trustees for those on whom the law would 
oast the surplus in case of a complete intestacy, t . e. the next 
of kin; as where UiO execsutors are expressly called exe- 

4 Bowker Sc Hwi^r, I Bra. Cha. ' /^. 334. 
Hep. 328. 



(5) See Bland v. Lan^p 2 Jac. & Walk. 210. 
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cutora in irustf or where any other expr^ons occuri 
shewing the office only to be intended them, and not the 
beneficial interest (6)^ And a pecuniary l^acy givofi to a 
sole executor affords sufficient argument to exclude him 
from the residue, as it is absurd to suppose a testator to giv« 
expressly a part of the fund to the person he intended tQ 
take the xphale^ And it is settled that the wife being the 
executrix shall make no difference* So egual pefiuniarjf 
legacies to two or more executors shall exchide them from 
the surplus (7). But where the legacy is consistent with th^ 
intent that the executor should take the whole, a court of 
equity will not disturb his legal right : and therefore wheifQ 



(6) Where the testator appointed the American am- 
bassador his executor, or such other person as shoixld be thd 
American amhaMador at the dme of his death, Sir WUliam 
Grant h^ld that to bQ a circumstance conneoled with 
others indicative of an intention to confer upon him the 
office' only, he being appointed not in his individual character 
and as a friend, but in the capacity of minister. Urquhart 
V. King, 7 Ves. 2S0. See also Griffiths v. Hamilton, li 
Yes. d&« So where the testator has begun to make a dis- 
position of the surplus^ but has aotproin^ed to complete 
It, there also the executor shall be excluded. A/s where a 
residuary clause is inserted in the will, and the testator ha£| 
omitted to name the residuary legatee. 1 I^. Wins. 550. n, 
2 Ves. sen. 91. 495. 2 Ves. jun. 78. 4 Ves. 117. Giraud < 
Hanbur^,9 S Merrv, 150. And a bequest that the whole of 
the testator's property diall pass by his codicil^ according td 
law, will exclude thci^ executor,, and i9ake him a trustee for 
the next of kin. 14 Yes. 507. But a blank spac^ between 
ihe last line in a will and the signature raises no presumption 
of' an intention to dispose of the residue against the legal 
right of* die executor, White v. Williams, 9 Yes. & Bea. 72; 
S.C. Coop. 58. 

(7) See Bull v. Kingston, I Meriv. 314. Southouse v. 
Bate, 2 Yes. & Bea. S96. King v. Denison, 1 Yes. & Bea. 277* 
Where a testator has given his executors legacies expressly 
for their care and trouble, it is sufficient to exclude them 
from taking the residue. Langham v. Sandfordf 17 Yes. 435* 
S. C. 2 Meriv. 6. Gi66s v. Rumsey, 2 Yes. & Bea. 294. 
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the gift to the executor is only an exception out of another 
legacy, it shall not exclude him from the residue, because 
it is necessary to make such exception expressly. So, 
a legacy to one only of two or more executors shall ex- 
chide neither from the surplus, because the testator might 
intend to such one a preference (8). The same rule and 
reason hold, where several executors have unequal pecuniary 
legacies •• 

As to specific legacies, it is determined that a specific 
legacy will exclude a sole executor, and also that specific 
legacies of unequal value to several executors shall not ex- 
clude them.-^ Of parol evidence being admitted in cases of 
this nature, mention was made in a former chapter * (9). 

And now we shall proceed to relate some very late deter- 
mined cases, alluding to the above-mentioned points; as, 
that where the residue was given to a person who died in 
the life of the testator, by which the gift lapsed, and the 
executors, though they had no legacies, were held to be 
trustees for the next of kin. — The gift was to Jenny Powell, 
who died in the lifetime of the testator, by which the' 
bequest to her lapsed ; and the next of kin of the testatcnr 
filed the bill against the executors, for the residue ; insisting 
that, the residue having been given, they were executors in 
trust only. — Lord Chancellor. I take it to be clear, that 
though executors take beneficially, as well as nominally^ 
where there is nothing in the will to the contraiy; yet if 
there is any thing to shew an intent that they were intended 
as trustees, it will make them so. And wherever the testator 
has, by the same instrument by which he appoints them exe* 
cutors, given every thing away from them to a stranger, that 
must shew he meant them only to take as trustees. Here 

• 1 P. WilL 550. note 1. 4th ed. ' Page 191. n. 



(8) And it makes no difference whether the legacy be given 
by will or by a codicil. 14* Yes* 193. 

(9) See on this subject, Toller on Executors, S55. 
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he meant Jenny Powell to take beneficially ; and if she had 
come to clamiy there could have been no doubt « (10)« 

The testator gave the rest and residue of real and personal 
estates to be sold by trustees^ and to pay annuities, and 
then to pay the produce to A for life; and made no 
further disposition. One of the trustees (who were exc" 
cutors) had a legacy*— —-It was held that, this does not 
^ye the executors a beneficial interest ; and that so much of 
the residue as arose firom the real estate, is a resulting trust 
for the heir, the rest a trust for the next of kin^. 
. A bequest was of residue to certain persons equally to be 
divided between them, share and share alike, and the testa* 
trix directed, that in case of the death of any of them (the 
said residuary legatees) before her^ then the share or shares 
of hinh her, or them^ so dying before her^ should go to, be 
had and received^ by his or her legal representatives. — One 
of the legatees, ''named John Webb, died in testatrix's life- 
time, possessed of considerable personal estate, and made 
his will, whereby he gave several legacies to the plaintiffs 
and defendants in this cause, and appointed two of the 
defendants executors, leaving the plaintiffs and some of the 
defendants his residuary legatees. After the testiM^rix's 
death, 2,2S5/. 19«. was paid by the executor of the testatrix 
to the executor of John Webb, as his share of the residue of 
her estate ; and different claims being made hereof, it was 
^d the next of kin of John Webb shall take it, not his exe- 
^tor beneficially, or his residuary legatees y (11)* 

" Bennet y. Batchelor, S Bro. ' Bridge ▼. Abbot, 3 Bro. Cha. 
Ctuu Bjsp. 30. Rep. 224. 

» Robinson v. Tai/lor, 2 Bro. Cha. 
Rep. 589. 

■ ■ ■■ ■ ■■ ' ' ■ ■ I - ^ 

(10) Upon the same principle, if the residue be attempted 
to be disposed of by. an imperfect bequest, the attempt to 
devise will be effectual to exclude the executors from it. 
Bishop ofCloyne v. Young, 2 Ves. sen. 91. 

(11) The extension of a devise or legacy to heirs or exe-* 
cutors will not prevent the devise or le^cy lapsing. Smith 
V. Pybusp 9 Ves. 576« The former pomt has been decided 
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•lawfully take money to present K — ~. By what has been 
mentioned towards the beginning of this chapter, and in the 
second section of the second chapter of the Law's Dis- 
posal, the power an executor has by virtue of his executor- 
ship may be perceived; and in the third section the 
particulars of what he is interested in « : and^ under a sub- 
sequent head, we shall treat on the time an executor has for 
paying legacies. 

And here we may observe that the executor shall be 
allowed all reasonable expences, as well in law-suits, as for 
other honest purposes ; and this reasonableness of expences 
to be such, as that he may receive thereby neither profit nor 
loss. And that one executor shall not be charged with the 
wrong or devastavit of his companion, and shall be not 
Farther liable than for the assets that came to his hands ; and 
therefore where an action was brought against two exe- 
cutors, and the jury found that the two and another were 
made executors, and that the third wasted the assets, to the 
amount of 6000/. and died, and that only 16/. came to the 
hands of the two others ; the court held that they should be 
charged for no more than the 16/., for that it was the 
testator's folly to trust such a person, whioh must not turn 
to the prejudice of the other executors ^. And where an 
executor or administrator puts out money upon a real se- 
curity, which at that time there was no reason to object to, 
and afterwards such security proves bad, he shall not be 
accountable for the loss ^. 

The danger of an executor's sustaining detriment or loss 
by taking upon him the executorship, will chiefly arise from 
the insufficiency of the testator's goods and chattels for satis- 
fying debts and legacies ; especially if he is not careful in 
observing the rules and order for paying the same. 

r ^ Went. Off. Exec. 73. by any act, iidiich shews he had 

c Page 25— S3. ' it in his power to secure fhe money, 

* Bac. Abr. 395. The rule at puts it in the hands of his com- 

law is, where one executor takes panion. A demonstration whereof 

fhe testator's money, but of his own will be seen in the ensuing pages. 

authority, iiis companion shall not "IP. Will. L41. 

be charged ; but otherwise it is if he 
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When the testator's goods and chattels are not sufficient 
to pay his debts and legacies, there are divers ways whereby 
an executor may endanger his own estate, and subject the 
same to answer damages; as, 1. When he bestows more 
upon the funeral of the deceased than is meet, and for which 
a very small sum seems to be allowed against creditors, as 
we have heretofore seen ^ : 2. When he pays legacies in 
money, or assents to legacies before the debts are paid, and 
hath not enough besides to pay the debts : 3« When he 
doth not pay the debts in that order and manner as herein 
before shewn ', but pays them first that he should pay last» 
and he hath not enough to pay them alL 4. When he 
doth release a debt or duty due to the deceased before he 
receives it ; or when the goods of the deceased being taken 
irom him, he releases to him that takes them the action 
whereby he might have recovered them : 5. When he sells 
the goods of the deceased much under value, especially if it 
be with covin ; as, to his near friends, to his own use, to 
have money under hand, or the like ; but otherwise to sell 
them under value, especially when he cannot conveniently 
make more of them, is no waste. All those, and such like 
acts as these, are said to be a waste in an executor or admi- 
nistrator ; and being discovered against him by return of the 
sheriff, it will produce this effect, to make the executor or 
administrator chargeable for so much as he hath misemployed 
and wasted de bonis propriiss i» e. of his own proper goods : 
so that any creditor may charge him for the debt due to him 
from the testator, as for his own proper debt, and for so 
much the execution shall be made against him upon his own 
body, lands, and goods ; and yet so as one executor or ad- 
ministrator shall not be charged for the waste of another : for 
if there be many executors, and one of them only doth com- 
mit the waste, he only shall be punished for the waste K But 
where two executors join in an acquittance^ but only one 

receives the money, both are chargeable for it K 

And wh^re the testator gave the residue of his personal 

' Page 66, ^ Shep. Touch. 4th edit. 463, 464. 

» Page 66— 80. Salk.318. 
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estate to W. R. and B. D. his executors, after-named, in trust 
for the residuary legatee, with a clause contained In bis 
will, th^t his executors should not be liable fer the acts of 
each other. The executors d/ew jotot draughts for 5KM. and 
2000^. of their teatator, w^iich remained in the hands of 
W.R. seven yeans, when he became a banfkmpt. 6. D*. had 
never acted ip the execution of the will {although be had 
proved it) except by drawing the twe bills ef exchange, 
W. R. being the sole acting executor. — On tbe question. 
Whether S» D« having Joined in drawing the two bilk of 
^chi^ge, became thereby answendile to the legatee in 
respect of that money, although he had never received any 
part thereof? He was held to be answerable for one moiety 
of the 7000/. f*-^ To this the d^endant excepted, 'and the 
eKceptions being argued, 

Lord CbaneelLor said, I take it to be dear, that where, 
by any act, or any agreement of the one party, money gets 
intQ the hands of his companion, whether co-trustee or 
co^j^ecutor, they shall both be answerable. — So in the case 
of a perfect stranger, if the trustee clothes that stranger with 
the power of receiving the money, they shall both be an-* 
swerable. rr- Where one executer takes the money but of his 
own authority, his companion shall not be charged ; but if he 
]^ts the money into the hands of his companion, he shews 
he had it in his power to secure It i and that his companion, 
for some rea&on, was permitted to obtain die possesston of 
the money. 'T-- It was decided by as eble judges as ever pre- 
sided, upon principles of law, as well as upon principles of 
diseretipn> that a trustee, joining in the receipt, should be 
charged with the fund ; because he appeared to have a 
power over the fund. -« If the rule of law had remained so 
to this day, the wisdom of it might have been discussed in 
subsequent cases, as Heaton v. Marriott FeUmy^ v* MitcheU, 
(1 Wms. 81.) It has been determined, that where two trus« 
tees join in receipts or conveyances, and the one only re- 
ceives the money, that party shall be solely liable, as the 
othpr joined purely for the sake of conformity. But, in the 
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£b^ of execiftoi^ the rule of law prevtiledy and both have 
been decftnecl liable. — In a iater case, S AJk. 484. Leigh 
A Bmr^ ihe rule is coofiniiedy that trustees shall not be 
ehargedhfey but that «3Eecutors shall^ wider sudi drcum- 
attfncea as tbe f reseat. 

In l3ie present caBe» the eircunistaaees are very strong to 
•adttce ne toadhere to the old nde. The pAr^ sufiered the 
Inonegr to be oat ia long time in the hands oi a tradesman, 
and negketed to call it bx^ notwithstanding the party inters* 
estedin tihe fund was an infiM: in such case as this he is 
«l8arl|^ chargeable K 

In « ease determined by that we have just now citedi the 
tentatrix being entitled to 500/. secured upon mortgage^ by 
wall directed her eaecutors to permit 8. and her assigns, to 
ttkt the interest arisittg from the said mortgage daring life; 
and| if the aaid mortgage should be paid off, she directed the 
money tobe laid out in government securities to the same use> 
and aAter the death of S. gave the principal snm to two oUief 
persons^ and appointed Joseph BarnardistiM and Samuel 
Howes executors.— -The mortgage money was paid to 
Howes, who became insolvent. — Bamardiston Joining in the 
convteyance to die mortgagor, signing the receipt, and after- 
wards neglecting to lul^e the money laid out according to the 
directions of tbe will, the question was> Whether- thb will 
did not make Barnardiston l^le ? 

The Master of tlje Rolls said, It was contended that 
it was the rule> that executors joining in a receipt, are both 
liable. To that I enter my dissent & for t do not hold that 
an eaecator canatot, ih any ifiasoi be discharged fVom a re* 
eeipt given for conformity. I do not find fimlt with the cas^ 
9f Westky v^ Clarke^ 1 Wms* 88* n. : but this case pro- 
ceeds on a different ground. The cases on the subject are all 
collected in that of Sadler "v^ Hobbss and that case must go- 
tem» it being a weaker case than this.— Till Westleyv. Clarke^ 
tbere is no case where an execute): joining in a receipt has 

^ SaiUet V. Hobbst 2 Bro. Cha. Rep 114. 
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not been held liable. — In Murrel v. Pitlf 2 Verh. 57(K 
21 Viner, 534. the plainti& were residuary legatees, and 
brought their bill against executors who had jobed in a 
transfer of stock, and divided the money between them : one 
had become insolvent, and it was held the. other was liable 
for the whole, because it was a voluntary act. And, in that 
case, the executors were merely in the case of trustees, as the 
Bank will not admit a transfer but by all the executon. I 
should be sorry, in such a case, to determine that a m«i 
should be bound by the act of bis co-executor. — The case of 
Sadler v. Hobbs must determine the present case. -*- To the 
opinion given in that case I subscribe. It does not i^pear 
in that case what the trust was. Here it was to lay the 
money out in the public funds ; it was not money wanted to 
pay debts, and left in the hands of the trustee for that pur- 
pose. Perhaps in a court of law the signing the receipt would 
be conclusive evidence of receiving the money : I think it is 
not so in a court of equity. But, in this case, Bamardiston 
was the first in making the conveyance and in the receipt ; 
and intermeddled a3 an acting party ; I therefore think his 
estate liable '• 

One executor shall not be answerable for the sums 
come to the hands of another, unless they have done 
joint acts. And with respect to interest which executors 
may be liable to pay, whereof further mention is made 
in a subsequent part of our work, in treating on interest 
due on debts. If an executor keep the money of his 
testator longer than the exigencies of the testator's afiairs 
require, he shall pay interest ; and if the money be sued for, 
the costs ; and so if there be two executors that have thus 
kept the money ; as where the defendants, executors of the 
late Sir Ciisp Gascoyne, having kept large sums of money 
in their hands ever since his decease in the year 1761, the 
Lord Chancellor, on the 3rd of February, 1790, ordered 
them to pay interest for the same, saying that an executor's 

' Scurjidd V, Howes^ 3 Bro. Cha. Eep. 91. 
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paying or not paying interest depended on its being neces- 
sary for him to keep the money to answer the exigencies 
of the testator's affiiirs or not; but that, where he held the 
money longer than was necessary, he must answer interest. 
And the cause coming on again the 14th of Marcht and the 
balances appearing very large, and great delays, and the in- 
terest exceeding the principal, they were ordered to account 
for the same.-— Mr.Har^ge pressed that one of them 
having become insolvent, the other executor might answer 
the sums come to his hands, charging him with being partner 
in the delay ; but the Lord Chancellor refused this, as never 
done, except where executors joined in the receipts, or did 
other joint acts, but ordered J^em both to be liable to the 
whole costs n (14). 

» IMtkhdet ▼. GoMot^nep. 3 Bro. Cha. Rep. 73. 



(14) Co-trustees are in this respect contradistinguished 
from co-executors. In the case of co-trustees, as each hath 
not a power over the whole of the fund, their joining in a 
receipt is necessary ; and consequently, although they join 
in such receipt, yet it is a general rule that the trustee who 
receives the money shall be alone chargeable. But in the 
case of co-executors each has a power over the fund, and a 
co-executor joining in a receipt is altogether unnecessary ; 
therefore, if he act without necessity, and join with his co- 
executor in such receipt, he shall in general be responsible 
for the consequences ; he assumes a power over the pro* 
perty, and it shall not be afterwards permitted to him to 
say, that he had no controul over it. Chambers v. Minchin, 
7 Ves. 186. Brice v. Stokes^ 11 Ves. 3*23. Jot/ v. Campbell, 
1 Sch. & Lef. 341. So if executors, confiding in the repre- 
sentation of their co-executor, that stock standing in the 
name of the testator is wantbfi^ for the payment of de1)ts, do 
join in a transfer of the stock to him, if he misapply the 
whole or any part of it, they are chargeable with him to the 
extent of such misapplication. Lord Shipbrook v. Lord 
Hinchinbrooky 11 Ves. 252. S. C. 16 Ves. 478. See also 
Underwood v. StevenSf 1 Meriv. 712. In like manner if an 
executor has been dealing with the assets much beyond that 
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Where « truslee ki ^ wMf wUch directed HHwey to be 
leM at the beat mter est^ by consent of bis co^-truBtee ke^ps 
it out «t four ^»«r cesi^. be shall |>ay five. As wbere the tes^ 
tator had directed two trustee^ -of whom Mes€ was oae, to 
lay 6iit mdney^ wJucb iboikld come to their hands on herit- 
aUe Of personal teoun^ at the btest nnd utmost ifitorest; 
the two trusiees .afreed that JS^^ss should take the money al 
4A perioent^ and fate admitted by bb «aswer to a bili filed^ thai 
i^ per ceni* was not the utaiost interest which eouid have 
been saade on poiaonid seouiityfc It yM ^ndsakUed on the 
other side, lliBt i2ois was a tnaa of lai^g^e prt^c^» and that the 
testator in his lifetime had htsa used to j^Mse money in his 
hands at 4^. pet een^* ; but it Was insisted diat this was a 

'!■ ■■ ■ .. I .11 .1, I I I I iin I I 11 1 I ■ 1 I 1 II I I. ni l 

period of time in which in the ordinary course debts would 
be paid, and he applies to his co-executors to have such 
fund transferred to him alone, and on enquiring, they satisfy 
themselves tliat there are debts unpaid, and his real purpose 
was to apply the fund in discharge bf such debts, if it after- 
wards appear that he had. in his hands another fund suffi-^ 
cient for the payment of thoste debts, and snch application 
of the fund was not necessary, nor Was in fact devoted to the 
payment of debts, they shall be responsible. Tliey are in 
such case subject to the imputation of negligence in being 
too easy with their co-executor; too remiss in not enquiring 
how, for so long a time, he had been acting in the adrainis<« 
tration of the assets. 11 Ves. 254. But though it is a settled 
rule, that if an executor contribute in any if ay to enable the 
other to obtain possession of the assets, ne shall be answer^ 
able for his misapplication ; yet the rule does not extend to 
fliose cases in which an executor is merely passive, and does 
not obstruct the other in recovering the property, for it is 
not incumbent npon one executor, by force to prevent its 
getting into the nands of his co-executors. Langjbrd v. 
tjascoigne, 1 1 Ves. 383. Not does the rule apply where the 
signing the receipt is merely of necessity, and the money is 
not under the controul of both. Jot/ v. Campbell, supra. 
See also on this subject, Westley v. Clarke, 1 Eden, 35?. 
Balchen v. Scott, 2 Ves. jun. 678. Bacon v. Bacon, 5 Ves. 
331. Doi/le V. Blake, ^ Sch. & Lef. 331. Cross v. SmHk, 
7 East, 24:6. Walker v. Symonds, 3 Swanst. 63. 
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perMnal £ivour> and that, according to the directioiis of the 
testator's will, the xiaiiejr ought to haire beea lent at SI. per 

Lord ChancflUar waa of Ofpiaioii that i2a«i oii^t to be 
ofaat^ged ivith fnterett ai Si* per cent. He was sbulious to 
declare he kaputed no blame to the defendant^ aad on this 
ground refused to give coats against him : but he conceived 
that, being a trustee^ be ceidd not, aecording to the known 
rules of courts of equity, be pemutted to benefit himself in a 
coni^vet «n the subject of his trust; that though the testator 
did in his life |)biee money in his hands at 4/. per cent, yet 
having by his will directed the best and utmost interest to be 
madei his inteataons of accommodating B>oss by loans at a 
lower rate of interest^ must be considered as ending with his 
life. His lordship repeated that he wished to hove it under- 
stoody that he decided singly on this ground, that a trustee 
cannot bargain for himself^ so as to gain advantage^* 

If a testator gives a legacy to be paid with interest at 4^ 
per ceni. and the court orders the legacy to be paid mto the 
bank for securing the same, and it produces more than the 
41. per cent* the legatee is to have the advantage thereof; as 
shewn in a subsequent part of this work, in treating on cases 
wherein an executor may be compelled to give security for 
paying a legacy. And where a legacy was left to A on 
marrying with consenty and till marriagei to be paid at S/. 
per cemtm The executrix laya it out in the funds, and con- 
veys to tarustees in trust to pay the legacy with 3/. per 
oenU interest, and to pay the surplus interest to her. Tbif 
was held not a good appropriation, and that the stock having 
sunk in valu^ the executrix's estate shall make it good ™. 

An administrator as well as an executor may be liable to pay 
interest for money ; as where Baynton had made interest of 
money, and the question was, whether he should pay mterest, 
and what interest, for a sum of 868/. which he had received 
as administrBtor to his brother, and kept for five years, and 
from that time laid it out on government securities ? The 

* Forbes v. Ross, 2 Bro. Cha. " Coo2)er v. Douglas, 2 Bro. Cha. 
Rep. 430. Rep. 375. 
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Lord Chancellor ordered, that interest should be paid upon 
the 868/. from 1778, when it came into Baynton's hands, to 
March 1783, when it was paid into court; and that such 
interest should be at the rate of 4/. per cent ». 
' And where an agent of an administrator kept money of 
the intestate in his hands, which he had purposed to his 
principal to lay out in the funds, he was ordered to pay 
interest. The case was, an administrator gave letters of 
attorney to Southouse^ an attorney, to collect and get in the 
estate, and to lay the same out in the funds. He receiYed 
several large sums, and by letter recommended to his prin« 
cipal, that the monies received should be laid out in the 
three per cents* which the principal acquiesced in by letter, 
and informed the attorney he should want no more of the 
money, and never afterwards made any demand upon the 
attorney, who, from time to time, informed his principal that 
he had laid out the money received by him in the funds or 
otherwise, but which, in fact, he always kept. *- The prin- 
cipal dying, and new administration obtained, a bill was 
filed for an account against the attorney, praying also 
interest for ihe sums which he kept in his hands, and did not 
improve at interest. — It was in evidence, that there was a 
loss, by the monies received not being regularly laid out, of 
about 800^. 

Lord Chancellor said, that it was a clearly established 
point that the defendant had received money, but that that 
would not have bound him, if he had not been under a duty 
to make interest of it, for the benefit of the estate ; because, 
then, it would be only holding the money as a banker holds 
it, but here was an employment, accepted by the defendant 
Southouse, to lay out the money from time to time. It is 
said, he is not liable, because an administrator is not bound 
to invest the monies in his hands, so as to make interest : 
but here he has bound himself. . Therefore an account must 
be taken of the times when he received monies belonging to 
the estate, and when he ought to have laid them out : and 

■ Perkins v, JBm^ntotij 1 Brp, Cha, Rep. 375, 
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he must answer interest at four per cent* firom the time when 
he ought to have laid them out « (15). 

This being premised, the. executor may consider whether 
it is prudent to take upon him the executorship, or to re- 
fuse, (as he may, unless he hath administered as executor, 
9A heretofore shewn. And if he hath, and omits to take 
probate within six months after the deceased's death, he is 
liable to SOl. penalty by stat. S7 Geo. III. c. 90.) (16) Now 

® Broum ▼. SoiUhoutet 3 Bro. Cha. Rep. 107. 



(15) It is now indisputably settled, that if an executor 
acts with regard to his testator's property in any other 
way than his trust requires, he cannot be a gainer by it ; 
any gain must be for the benefit of the cestuique trust, 
and any loss must be replaced by him. See the cases on 
this subject collected by Mr. Eden in his note to Netoton v. 
Bennetf I Bro. C C. 362. In respect to the rate of interest 
at which an executor is to be charged, the cases establish a 
distinction between negligence and corruption. In the 
former case he will be made to pay four per cent, only ; but 
where there has been oorruption or a direct breach of trust 
it has been usual to charge nve per cent. Tebbs v. Carpenter^ 
I Madd. 290. So if the testator's property has been con- 
tinned in trade by the executor contrary to his duty, the 
cestui que trusts may elect to take either the profits or 
interest ; and if interest is charged it will be computed at 
the rate of five per cent. ; for if he were, on such occasions, 
only to pay four per cent, the common rate of interest, it 
would be a direct encouragement to executors who may be 
engaged in trade to make use of the testator's property* 
Heathcote v. Hulme, 1 Jac. & Walk. 122. Crackelt v. 
Bethune,Jb.5^e. 

(16) The penalty for administering without obtaining 
probate or letters of administration within six calendar 
months after the death of the testator or intestate, or within 
two calendar months after the termination of any suit re- 
specting the will or the right to letters of administration, if 
there be any such, which shall not be ended without four 
months after the death of the deceased, is now increased to 
lOtf. and likewise a further penalty is imposed, after the 
rate of IQl. per cent, on die amount of the stamp duty 
payable on die probate or letters of administration. See 
55 Geo. m.c. 184. s. 37. 
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we shall jist taike nadte of the wiE which c^oncenis both 
real and personal estate,, or personal estate only, and of 
where, and by whom, the probate thereof is to be granted : 
and proeeed to shew kow the will may be ptored in^ eommon 
form,, ov form of ktw- ; and the end and purpose of proving it 
either way^ For peeving in common- fotmy the power an 
executor hatli in compelSng the ordinary to grant the pro*- 
bate, and what may obstruct his. obtaining die same; tiiie 
form of the executor's oath previous to obtaining it; and 
the expence of obtaining it. 

The will which concerns both real and personal estate 
eughe to be proved' in iihe spitituaJ eonrt, as in case it con- 
cerned personal' estate alone p; but when it concerns auhf 
real' estate,, it ought not to be proved in the spiritual court, 
as before mentioned ^ Where and before whom the pro- 
bate of the will is td be* granted'^ havings been shewn: v we 
need say namoce here^eoncerning Uu 

The manner and fontt of provmg ttestaments is of two 
sorts t the one is called the vulgar or common form; tlie 
odier is termed the solemn form, , or form of law >• If letters 
testamentary are granted to the. pu*ty who exhibits tht will 
merely on his oath,, by swearing that he believeth it to be 
the last will of tfle deceased'; this is called proving it in com*- 
mon form ^ : and where there is no controversy or dispute 
touching the. will| there the single oath of the ex^ecutor 
alone is suQci^it for this purpose ^« Where the testament 
is to be proved in form of law, it is i^quisite t&at such per^^ 
sons as have interest, as the widow and next of kin to the 
dieceased, to idiom the administration of his goods ought to 
be committed if he had died intestate, be cited> to be 
present at the psobatioa and approbation of the testament ; 
in whose) pcesence it' is to be eichibited to the judge, and 
petition to be made by the party w4io prefera the will^ and 
enacted' for the receiving, swearing, and' examining the 
witnesses upon the same, and for the publishmg or con- 

P5 Cfo. Car. 396. « 2 Neb. Abr. l-SOl. 

<! Page 257; " God^ii^ SS. If the wiU i* 

' Page 8-«-184. not duly executed, otbep proef » 

s Swinb.448. requisite, as see in. page 205, 206« 
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firmiag thereof; whereupoa wkaeBie0 are received and 
sworn aceioi^i^fy). and arq eisamwed evevy one of thewk 
aecre% and severally,, apt ooly upoa the all^gitlioo or 
articlea made by tke- paisty producing theiQ, \mU al«o ufmi^ 
intecrogatHwa miniatefed hy the adverse party, and theii; 
depoaitiooa comi^itted to writing t albervardB the aaaie ave 
publtahed ; and in cane the proof be sufficient, the- jud(ge> b^ 
his seDtenoe: 09 decree^ pronounoe^ for the validity oS die 
testament^. -^ Foe proving a will in form of law, the prax^tice 
has beea to examine all the witaesses to the executioa of 
the wHU But iia a late. case. Loud Thuriow said,, I doubt 
wfaethec the ruk has ev«a: been, laid down so largely thaJk 
the will 6Q«dd not be proved without e^camining all tdie 
witnesses, although the practice has been tON examine all y« 

The dijftreaee^ oC form m peeving the wiUf^ works this 
divem^ of effc^» vta^ that thejexeoutor <^ tbfii wiU» prov^ 
in the. absence el them wbo^ bav^ inteisestk ma^ be Qonx^ 
petted. la pxpvejtbe: tame again in due form of law;, and if 
tiis witnesses be. dead in the vo^m tim^, it m^ endaegiec 
the whole t»ataiDei)t ;, especMy if ten y,efm be oot^ pasaed 
abce die pcobalioni wherry neceasavy solemnities are pre- 
aunied iK> have been observed ; wheneas the testament being 
pvovediafann of lawr, the executor is not to be compeUed 
to prove the same any more ; and although all the. witnesses 
aAemranda be dead». the testanMnt doth still retain its full 
force*; bitf it is probable that this weed ten in figures mayt 
hove, been: mistaken for tkiii^i for Dc« Gedolpbia says» the 
will being proved only incomrnon fi)rmt.it may he:qneatiqined 
at any time within thirty years neoU. a&eft by common 
opinton,. before it work preso'lption*.. 

This proving of the. will sol solemn, foim^ is. oemmonly 

at the- iostaoce. of some, pecsoei «dto dissiretb. te iiwalidate 

' the same ; in which case^ his. proctor, at the time^of exhir 

biting the wUl^ ooght to accept the contents thereof so- £ur 

forth as it maketh for the benefit of his client; otherwise, if 

» Swinb. 448, 449^ * Swinb. 449. 

y Powdl ▼. Cleavff\ 2 B». Cha. • Godolph. 62. 
Sep. 504. 
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any legacy is given to him in the will, he shall lose it for his 
general impugning the will K If the parties interested do 
not call the executor to prove the will in solemn form, the 
executor himself may cause it to be thus proved; and 
where an executor hath the greatest part of the goods of 
the deceased bequeathed unto himself, and is in doubt 
whether, after the witnesses be dead, that the wife or 
children, or other kindred of the deceased, will contest the 
validity of the will, he may cite them in special, and all 
others pretending interest in general (as is the usual 
practice), 'to see the will proved by the witnesses ; whicli 
being done, the will shall not be set aside afterwards (pro- 
vided there hath been no irregularity in the process,) when 
the witnesses are dead <^. 

When the will is proved dther in common form, or in 
form of law, the original must be deposited in the registry of 
the ordinary, and a copy thereof in parchment is made out 
under the seal of the ordinary, and delivered to the exe« 
cutor, together with a certificate of its having been proved 
before him ; all which together is styled the probate ^* 

For proving the will in common form, it has just been 
mentioned®, that the single oath of the executor alone is 
sufficient for this purpose ; and if no suit is depending in the 
temporal courts concerning the will, an executor, in case of 
being refused, may have a writ of mandamus to compel the 
ordinary to grant probate thereof: but if the validity of the 
will is contested in the ecclesiastical court, it is a sufficient' 
. answer by the ordinary to a writ of mandamus, to return, 
that a suit is depending before him and not yet determined f. 
A testator having thought the executor appointed a proper 
person to be entrusted with his affairs, the ordinary cannot 
adjudge him disabled or incapable, neither can he insist upon 
security from the executor, as the testator has thought him 
able and qualified s ; yet if an executor becomes non compos^ 

* 1 Ought. 21. « Page 286. 

« Ibid. ' Burr. 2295. 

* 2 Black. Com* 50S. * 1 Sdk 299. 
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or «s it is usually temied» non compos mentis^ which is, where 
a person is iK>t of sound mind, memory, and understanding ; 
then the spiritual court may commit administration K If the 
executor becomes bankrupt, it is said the ordinary cannot 
grant administration to another i : yet the court of chancery, 
where an executor is considered as a trustee, if he be- 
comes insolvent, will oblige him to give security before 
he enters upon the trust k: so in some cases after he has 
taken upon him the executorship, he may be compelled 
to give security for paying a legacy, as we shall see under 
a subsequent head (17). 

With respect to an executor becoming bankrupt, as he- 
acts in auier droU^ u e. in right of another, his bankruptcy 
does not take away the legal right of executorship, nor does' 
the commissioner's assignment affect the testator's assets, ex- 
cept as to such beneficial interest as the bankrupt himself 
may be intitled to. But though a bankrupt executor may 
strictly be the proper hand to receive the assets, yet if his as- 
ngnees have received any of the property, a court of equity 
upon petition will, for the benefit of creditors and l^atees, 
appoint a receiver, with whom the assignees shall account ' 

^13). If the bankrupt executor has wasted the assets^ 

such devastavit may be proved as a debt under the com- 
mission »• 

h 2 "New. Abr. 376. * 1 Cooke*8 Bankrupt Law, 152 

1 1 Salk. 299. « Ibid. 155. 

k 2 New. Abr. 877. 

(17) Where an executor becomes bankrupt, the court of 
chancery will control his powers by appointing a receiver. 
Langlev v. Hatok, 5 Madd. 46. ; unless it can be satisfactorily 
inferred that the testator had a deliberate intention of en- 
trusting the management of his estate to a bankrupt exe- 
cutor. Gladdon v. Stoneman, 1 Madd.- 143. n. But a re- 
ceiver will not be appointed merely because an executor is 
poor. Hoxjoard v. Papera^ lb. 1421 

(18) Where an executor, in consequence of his bank- 
ruptcy, becomes destitute and incapable of exercising his 
functions, and elects to relinquish his interest in the tes- 
tator's property, the court of chancery will permit a credi- 
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. An executor may prove under the comndBsion of bank- 
ruptcy ddits that were due to his testator. But nv^re an 
executor was bankrupt^ and the petitioner a creditor of the 
bankrupt's testator, to the amount of 286/.*"^S2if* of the 
effecU of the deceased were in the bankrupt's hands, and the 
petition to the Lord Chancellor was, to be permitted to prove 
thifif dematid against the bankrupt's est&te, his lorddh^ or* 
dered that the bankrupt be admitted a of editor for 4d2& 
and that the assi^ees pay the dividends ibto the bank, sub- 
ject to further ord^ »• And wh^e the bankrupt and an- 
other were executors of a creditor of the btinkrupt, theeourt 
on petition, permitted the other executor to prove the debt, 
even though a suit was pending hi ^e ecclesiastical court, as 
to the executorship. Yet this was opposed on the part of 
the assignees, on the ground that though it cases where thie 
banknq)t was executor, the court Would appoint a person in 
the nature of a receiver, to prove a d^bt unde^ the executor's 
commission, there being no other mimner of siecuting the 
fund; yet in this case there being no executor, the ecclesi:^ 
astical court will grant administration pendente Uie. But Lord 
Chancellor ordered, that the petitioner might be at liberty to 
prove this debt under the commission, and that the dividends 
should be paid into the bank by the assignees, pending the 
contest in the ecclesiastical court n (19). 

«" 2 Bro. Cha, Rep. 596. » Ex parte Shaheshafij 3 Bro. 

Cha. Rep. 198. 



tor of the testator to file a bill for himself, and to call in the 
outstanding assets for the purpose of admiiiistering them* 
Burroughs v. Elton, 1 1 Ves. 29. 

(19) And in a late case where an executor and trustee 
had committed a devastavit, he was held precluded from 
proving under his bankruptcy, and liberty so to do was given> 
m the first instance, and without previous application to the 
commissioners, to a legatee on behalf of liimself and others, 
with a direction that the dividends should be paid into the 
bank in trust in the matter. Ex parte Moody ^ 2 Rose, 413. 
A bankrupt executor can in no case prove under his own 
commission, without a previous order. Ex. parte ShatOf 
1 Glyn & James, 127. 
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The «EecQtar's oath, pienouff to •bt«ming the probate, 
k neiuillj in this form.: ** You shall swear that you believe 
<< this to be the true last will and testament of A B deceased ; 
** aadthat you. will pay all the debts and legacies of the de- 
*^ ceased^ as far as the goods shall extend^ and the law shidl 
** bind.yoa; and that you wfli exhibit a true, full, and per* 
^ fiefltiavsntosy of i£ and every the goods, rights, and ere- 
^ £ts of die deceased, together with a just uid true account, 
^ in the ^registry of the court of , when you shall 

** be kmfiilfy coiled thereintto<». You also swear, that you 
« belffive the whde of the goods* chattels, and credits, of or 
** bdoDging to the «ud A B at the time of his death, did 
^ not in vahie exceed tiie sum of 4» 

*< So help you God.'' 
. . Before an executor applies for proving the wHl, it is ad- 
vissUe £»r him to make an aavootory , and that wheUief die 
same is required to be tumed into the ordinary or not ; for 
ualess.an invoBtory or a calculation of the vidue of the de» 
eeased's geods, .chattels, and credits, be made, the executor 
cannot be prepared to take tiie oath required, as has been 
mentioned widi respect to an administrator's oath ^ and like- 
wise some other reasons why the inventory should be made, 
and iJie. manner and form of making it shewn p. 

Hairing finished our last propositions, we come now to 
consider in what cases admiBi8tratio& must be granted with 
the wiU annexed $ or, as it is commonly termed, administration 
taamtestanientoannexot and die- manner of thus granting it. 

This administration is granted in dfvers cases where there 
is .a will, as it may be durante minori atate : durante absentid .• 
or pendente lite, a^d on other occasions which we shall men- 
tion. Administration durante minori cetatCi h that which is 
to be granted duBing the minority of an inflmt, who, altliough 
he may be appcmsted executor, cannot administer until h6 
arrives at the age of seventeen, till which time the ordinary 
BBsy grant administrsftion with the will annexed, and as it is 
held to whom he thinks fit ^ ; in like manner as where there 

• 4 Bitfn's EccleB. Law, 802. *> Godolph. K)2. 5 Co. Rep. 29. 

P Page 44^50. 3 Mod. 24. 1 New Abr,381. 

V 2 
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is no testament^ he may gtaxxt it till the in&nt attains his full 
age^* : yet if administration is granted during the minority of 
divers executors, he that comes first of age shall prove the 
will, and the administration ceases * ; likewise if there be two 
executors, one of the age of seventeen, and the other under, 
administration during the minority of him that is under age is 
void ; because he that is of the age of seventeen may execute 
the will ^ But as concerning executing a will at the age of 
seventeen. Where a petition was by a female in&nt of the 
age of eighteen, who was executrix of the will of her sister, 
who had "attained twenty-one; (which will the petitioner had 
proved) stating the will of F« C. the father, whereby the re- 
sidue of his personal estate was given to the petitioner and 
her deceased sister, in equalshares, at their respective ages 
of twenty -one years ; and praying that her sister's share of 
the property which had been paid into the court might be 
paid to her as executrix* The court would not direct the 
money to be paid out, but referred it to the master to enquire 
whether there were any debts or legacies, and to consider 
of a proper maintenance for the infant. — In support of this 
petition, Mr. Mitford, petitioner's counsel, said, that the pe- 
titioner, notwithstanding her infancy, might be plaintiff at 
law for all the rights of her sister, although he apprehended 
that she could not be guilty of a devastavit before twenty- 
one ; that therefore he apprehended she was entitled to have 
a fund in this court paid out. That, if there were any debts 
or legacies to be paid, the court would order it to be paid 
out. — Lord Chancellor doubted whether, even in that case, 
he could order it to be paid ; but said that the infant was 
entitled to the same protection with respect to this pro- 
perty as any other «• 

By statute 38 Geo. III. c. 87. Where an infant is sole 
executor, administration, with the will annexed, shall be 
granted to the guardian of such infant, or to such other per. 
son as the spiritual court shall think fit, until such infant 

' Page 7. « Compart ▼. Compart. 3 Bro] 

» Law of Test. 416. Ch». Rep. 195. 

' Brownl. 46. 
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sfaaN have attained the full age of twenty-one years, at which 
period, and not hefore, probate of the will shall be granted 
to hini» And the person ta whom snch administration shall 
be granted^ shall have the same powers vested in him as an 
admintstrator now hath by virtue of an administration granted 
to him durante minori eetate. 

Administration durante absentid^ or during absence, as 
when the executor may be beyond sea ; this admim'stration 
seetns to stand upon much the' same reason as the admini- 
stration durante minori iPtate ; it being necessary in both 
tases that there should be some person to manage the estate of 
the deceased ; and therefore it has been-held to be grantable 
by law"^; and the ordinary may grant it, as he may letters 
of administration, where there is no will| and the next of 
km be beyond sea'. 

Likewise the ordinary may grant administration pendente 
lite^ Aat is* pending a suit : so, where there is no contro- 
versy, he may grant administration until the executor comes 
io, which; as well as the administration durante absentid just 
mentioned, do fall of course as soon as the consideration 
ceases upon which- they were first granted 7. 

If the testator makes his will without naming any execu- 
tor, or if he names incapable persons, or if the executors 
named refuse to act ; in either of these cases the ordinary 
must grant administration widi the testament annexed, to 

^ Clare and Koefgfh 1 Lutw. 342. within tttejuriBdictiontyfhis Majesty's 

« By statute 38 Geo, III. c. 87. courts, upon application of any cre- 

ST after the expiration «f twelve ca- ditoe, nextof kin> or legatee, special 

lendar months, after the testator's administration may be granted (20). 

death, the executor to whom probate y 2 New. Abr. 415. 

hath been granted shall not reside 



{20) See the case of Taifntonw* Hannay^ S Bos. & Pul. 26. 
where it was held that the authority of an administrator, ap- 
pointed according to the provisions of this statute during the. 
absence of an executor nrom this country, did not become 
actually void upon the death of such executor, but wiere 
only voidable. . 
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some other person > : and when the administraition is thus 
granted the duty of the administrator is very little differbnt 
from that of an executor, he being to-ajdhere to the testa- 
ment as heretofore mentioned*.— >For obtaining admltirstra- 
tion with the will annexed, the will of the deceasdd must be 
proved either in common form or form of law ^^^ m like man- 
ner as was lately shewn with respect to the ei^ecutor's proving 
it : and when the will is so proved, the original' must be de- 
posited in the registry of the ordinary^ and a copy thereof on - 
parchment is made out under tb^ seal of the ordinary, and 
delivered to the administrator^ together with a ^^tlficate of 
its having been proved before him « ; in l&e manner as when 
the will IS prov^ by the eiceimtor/ notwithstaading it Is 
called administration (^um testamerUo unnexoy oradministratioii 
with the will annexed. 

. Thus having proceeded, we c<Hne now to treat on die 
method of proving a will in chancery ; and from thence we 
shall proceed With registering a will. 

When real estate is devised by will from the heir at law, 
^d there is no occasion oT opportunity to prove <Nr Establish 
the same at law, it is often necessary to prove such wlU in 
chancery y to perpetuate th6 testimony thereof : the way to 
do which, is to eithibit a lull ftgainst the heiif at law, and to 
s^t forth the will verbatim therein, suggesting that the heir 
is indined to dispute its validity ; and then the defendant 
having answered, they proceed to issue as in other cases, 
and examme the witnesses to the will, or prove their hands 
if they are dead (21 ). The will (if the withesses are examined 

2 2 Black. Com .903,504. Cod. « IHigt 1,2. 
ceming those points mention was b S.Blacki. Cum* ^508. 
made, p. 260, 26 !• « Ibid. 

(21) In sudi cases all the subscribinf witnesses to the 
will oft^t to be examined by the plainti^ because, as Loi;d 
Camden has observed, /* the heir has a right to proof of 
" sanity, from every one of those whom the statute has 
'« placed about his ancestor." Hindon v. Kersey^ 4 Burn. 
Eccl. Law, 93. And the same rule applies where the court 
directs an issue to try the validity of the will. Bootie v. 
Blundelly Ox>p. 136« 
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m town) must alto be left to be examiaed in the examiner's 
office ; which d<mey and publication passed, the cause is at 
an end, an order or rules being first obtained for publication: 
and the def<»idanty who is the heir at law, and examines no 
witnesses touohtng the -validity of the will, may give notice 
of motion for the plaintiff to pay him his costs to be taxed 
by a master, which the court usually orders^. This is what is 
usually meant by proving a will in chancery, which it might 
be advisable to do while the witnesses to the will are living ; 
for in this, as well as in other cases where a bill may be 
filed for perpetuating the testimony of witnesses, it may be 
that a man's antagomst only waits till the death of some of 
them to begin his suit, when he may have a more favourable 
opportunity. 

As to registering wills ; by several statutes^, deeds and 
wills that afiect real estates, and certain chattels real, in tibe 
counties of York and Middlesex, are required to be regis- 
tered; which registering hath no allusion to that in the 
ecclesiastical courts, but is quite a distinct thing ; and it 
being a matter with which many may be unacquainted, we 
shall here mention the several statutes by which the same is 
ordained, and make some observations with respect to efiec* 
tuating a complete registry. 

By the statute 2 & 3 Ann. c. 4. it is enacted. That a me- 
morial of all wills and devises in writing, whereby any 
honours, manors, lands, tenements, and hereditaments, with- 
in the JVest*Riding ofthe county of Yorly may be any way 
affected in law or equity, may, at the election of the party 
or parties concerned, be registered in such a manner as by 
the said act is directed : and every devise by wiU of the ma^ 
nors, lands, tenements, or hereditaments, or any part thereof, 
contained in any memorial so registered as aforesaid, that 
shall be made and published after the registering of such 
memorial, shall be adjudged fraudulent and void against any 
subsequent purchaser or mortgagee for valuable consider- 
aticMi ; unless a memorial of such mU be registered as afore- 

<* 2 HaJ7isoa*s Cha. Frac. 38. 
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said. That every siich will or probate of the same, of which 
such memorial is to be registered^ shall he produced to the 
register at the time of entering such memorial, and oath 
made that the memorial was duly signed and sealed ; and 
Uie register shall indorse a certificate on such will or probate 
thereof, and mention the day, hour, and tiiQe on which such 
memorial is entered, expressing also in what hook, page, 
and number the same is entered ; and the register shall sign 
the certificate so indorsed ; which shall be allowed as evi- 
dence of such registries in all courts of records And a 
memorial of such wills as shall be made or published in 
London, or in any other place not within forty miles of the 
West-Riding, which may affect lands in the West-Riding, 
shall be registered, in case of an affidavit (wherein one of 
the witnesses to the memorial of such will shall swear, that 
he saw the memorial signed and sealed, before any one of 
the judges at Westminster, or a master in chancery) be 
brought with the memorial to the register } which affidavit 
shall be a sufficient authority to the register to give a cer- 
tificate of the registering such memorial ; and the certificate 

signed by the register shall be evidence of the registry* 

That memorials of wills registered within six. months after 
the death of the devisor dying within England, Wales, and 
Berwkhy or within three years aftei" the death of every de- 
visor dying upon or beyond the seas, shall be effectual. And 
in case the persons interested in the lands devised by reason . 
of the contesting such will, or other inevitable difficulty, 
without their wilful neglect, shall be disabled to exhibit a 
memorial within the times limited ; in such case the registry 
of the memorial within six months after their attainment of 
such will, or a probate thereof, or removal of the impedi- . 
ment, shall be sufficient. 

By statute 6 Ann. c 25. it is enacted. That a memorial 
and registracy shall be made of all wills which affect any 
lands or tenements in the East-Riding of the county of 
Vork. And by statute 7 Ann. e. 20, a memorial and registry . 
is to be made of all wills whereby lands are affected in the 
county of Middlesex, in like manner as in the West and 
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East Ridings of Yorkshire. But neither of those three 
statutes extends to copyhold estates^ or to any leases at a 
rack-rent, or to any leases not exceeding twenty-one years, 
where the actual possession goeth along with the lease ; and 
in the statute of 7 Ann. there is a reservation as to the 
chambers in Seijeant's-inn, the inns of court, and the inns 
of chancery, to which this act doth not extend. By statute 
8 Geo. II. c. 6. a registry is to be of all wills affecting lands 
in the North'Riding of die county of York. But this statute 
does not extend to copyhold estates, or to such leases as 
just before mentioned. 

To effectuate a complete registry, it is necessary that the 
memorial be on vellum or parchment, which need not be 
stamped, as neither of the acts require it^. The memorial 
is to contain, 1. The name* of the testator and his addition, 
ofz. the place of his abode and occupation. 2. The date of 
the will. 3. The premises, or what is mentioned in the will 
relative to the real estate or chattels real devised thereby, 
which are to be described verbatim as in the will. 4. The 
names and additions of the witnesses, viz. their several oc- 
cupations and places of abode. The memorial must be 

signed and sealed by one of the devisees, his guardians, or 
trustees ; and then attested by two witnesses who saw the 
same signed and sealed : afterwards one of the two witnesses 
goes with the memorial and the will, or the* probate, or an 
offioe-copy thereof (either of which is sufficient), to the 
register-office, (which, for the West-Riding of the county of 
York, is at Wakefield ; for the East-Riding, at Beverley * 
for the North- Riding, at York ; and for the county of Mid- 
dlesex, in Bell-yard, Carey-street, London) ; and at the 
office where the same is to be registered makes an oath (un- 
less an affidavit hath been made before a judge or master m 
diancery, as before mentioned) that he saw the memorial 
signed and sealed ; and the oath being so made, he leaves 
the memorial, together with the will, probate, or office-copy, 
pn which the certificate of the registry is indorsed, as di- 

f Of late required to be on a 10>. stamp. 
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rected by t^e statute, aftd that frequendy mthin four or five 
days after ; when the will, probate, or office-copy, is fetched, 
and the register paid his fee for registering^ — The form 
of the memorial is as follows : 

. A Memorial to be registered pursuant to an act of par- 
liament made for registering deeds, &c. within the IWesf^ 
Easty or North-Riding qf the county of York, or tAe^ 
county of Middlesex^ as may be the case.] 

The probate of the last will and testament of A B of 

, bearing date the day of >■ ■ ■ ■ ■ , and concerning 

Ail [here pursue the ttyards of the toiU] which said will is wit- 
nessed by C D- of ; E F of — ►; aad G H of 

■' And this memorial is requked to be registered 

pursuant to the above mentioned a'ct, by me. J K one of the 
devisees in the said will mentioned : As witness my hand 
and seal this ■ day of — — , in the year of our Lord 

18 . . f •= 

*'!nln;L!^!ff 1 JOHN KEMP. If 

in the presence of 3 »1j S» 

Charles Dun, 
Luke Mitford. 

For registering deeds the form of a memorial varies very 
little from that iised for a will : but we shall omii mentioning 
any more here with respect to deeds, as being foreign to this 
subject, and proceed with what was proposed in respect to 
proctors, and taxing their bills, and therewith conclude tliis 
chapter. 

In divers cases it hath been held, that proctor's fees are> 
not suable for in the ecclesiastical courts but may be sued ^ 
for in the temporal courts ; from whence a prohibition may 
be had to stop proceeding in the ecclesiastical court, if suil> 
should be there commenced ; — upon proper application, 
as by petition from any suitor, or person that sues, in ihe 
ecclesiastical court, the judge thereof has undoubted right 
to tax the proctor's bill. The method of doing it, as usually 
practised; is^ for the judge to refer it to the register, direct- 
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ing the re«pectiTe parties to aUaid fakn if they thfaik fit, one 
to make his exceptions, and tlie odier to justify the several 
articles or items of his bill ; and the regiater to make his re* 
port to the judge, who therei^Nm proceeds to tax the bill* 
If the register has any doabt, the assistance of the other 
proctors may be required. The fees alleged to be given 
to o6unsel, if denied by the client, as also his demand for 
any unusual or extraordinary articles which do not appear 
from the proceedings in the cause, must be cleared up to 
the satisfaction of the judge, either by the proctor's oath 
(if he voluntarily infers it, and there be no affidavit to the 
contrary), or by receipts and youcfaers from those to whom 
the money is aUeged to be paid, or by producing letters 
and orders from his client'. 



CHAPTER V. 

OF EXBCUTGRS, AND SUCH ADMINISTRATORS WHO HAVE THE 
ADMINISTRATION GRANTED WITH THE WILL ANNEXED, 

The office and duty of those administrators who have the 
administration granted with the will annexed, being, as hath 
been seen in several parts of this work, very little different 
from that of executors, we shall now take a view of both, as 
with respect to their power and what they are interested in ; 
their getting in the deceased's effects ; and what shall be 
assets in their hands to make them chargeable ; their office 
and duty in paying debts and legacies. And as to debts, 
we shall here take notice of such as are barred by the statute 
of limitations, and of some that are to be paid with interest ; 
and then of legacies ; and when the same are to be paid ; 
and what interest shall be allowed thereon. Likewise what 
executors and administrators are to observe before they pay 
legacies; and with respect to paying infants and married 

' 4 Burn's Eccles. Law, 233. 
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womeo. In what court legades are to be sued fbr; and 
cases in which security may be required for paying the same. 
But as some of those particulars have been discussed in the 
former part of this work, we shall now have occasion only to. 
take a cursory view thereof, and make a little addition to whafe 
has heretofore been mentioned ; but with respect to legacies, 
which we have hitherto scarce touched upon, those will here 
require a discussion, as they shall hav^, after some notice has. 
been taken of the other particulars. 

i With respect to the power an administrator hath by^ vir- 
tue of administration obtained from the ordinary; this being 
yery nearly allied to that of an executor, except m a few 
particular instances wherein the executor diffisrs from an ad- 
ministrator, we need here only refer the reader to the first 
section of the second chapter of the Law's Disposal * ; and to 
what has been mentioned under the head of proving the 'will \ 
for a discovery both of the executor's and administrator's 
power. And as what the administrator is interested in hath 
been treated on, and being the same with what an executor, 
as such, has interest in, we may refer to the second section 
of the last mentioned chapter <^, and to what has heretofore 
been mentioned ^, for a discovery both of what an executor 
and administrator is interested in* And as to gettii^ in the 
deceased^s effects, and what shall be assets in the administra- 
tor's hands to make him chargeable ; this likewise having, 
been treated on«, as well as his office and duty in paying 
debts f ; and being alike applicable to an executor, we shall 
now make some addition to what has been mentioned con- 
cerning assets, first attending to real estate devised for pay- 
ing debts, to the same being mortgaged; and afterwards to 
paying testator's debts and legacies, in allusion to what has 
been treated on in the former part of our work ff. So like- 
wise, we shall make some addition to what was mentioned 
with respect to debts, as concerning those that may be 

• Page 23. • Page 51. 
»» Page 257. 'Page 66. 

* Page sa. « Page 55—63. 77. 117. 
" Page 214. 244. 258, 259, 260. 
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barred by the statute of limitattons, and debts to be paid 
with interest. 

As concerning real estate devised forpajriiig debtSi we 
may observe the general rule is, that the personal estatt 
shall be first charged with the pa3nnent of debts and legadetf $ 
and the testator cannot exempt it from being liable to 
his debtSy as against creditors (1); but as between heir 
and executor, he may charge them upon his real estate; 
which is not primarily liable, and discharge the personal 
estate : but, although there are several ways by which a man 
may give his real estate for pajrment of his debts, yet if thero 
be not in the will, either express words, or a mani^st intent 
of the testator to discharge the personal estate, it shall be 
first lid[>Ie^. And in all cases it shall be applied in discharge 
of the testator's personal debt, or general legacy, unless he 
by express words or manifest intention exempt itL 

It has been held that a devise of a competent part of real 
estate to be sold to pay debts and legacies, does not exempt 
the personal estate. — The general rule of law and equity is^ 
that the personal estate is the first fund for payment of 
debts ; and as to proper legacies it is considered as the only 
fund, both in the ecclesiastical and in the court of chancery ; 
if, therefore the personal estate is to be exempted from 
these chnrges, it must be so expressed, or k must appear 
from a plain necessary implication, arising from the words of 
the ClBstator ; and in such case of an implication or plain 
intention, without express words, it must appear that the per- 
sonal estate is given as a specific bequest in some shape ^« 

The personal estate may be so exempt, as where the same 

^ 1 Wilson, 24. 1 Bro. Cha. Cha. Rep. 454. 1 P. Will. 294. 
Rep. 462. note 1. 4th edit. 

* Ancaster and Mcu^er, 1 Brown's ^ Lord Inchiquin y. French^ 

Amb. Rep. 33. 



(1 ) That is to say, he can only exem{>t it from the payment 
of debts by the substitution of a sufficient fund, and it will 
continue subject to the claims of creditors in the event of a 
deficiency in the fund provided. GUtins v. Steele, 1 Swanst. 99. 
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lihder B's will passed as a specific legacy tO:the dDicatrix ; 
and it was held that it should not be applied in exooeratioa 
0f the real estate ^ And wMere testator:gaTe several i^ci- 
fie parts of his personal estate, and then gave part i^ his real 
estate in strict settlement, and devised the remainder of his 
real estate to trustees in trust, to seii for the payment of 
debts» and in case thltt sbouid joot he enffielent to diachai^ 
tiie . debts, he charged the defickncy on tbr ^te^raaed fed 
estates. He then gave IJhe rfdiue of his perftecial' ^tale, 
not before hequeatlied, to his wife. The oourt held i^e 
took it wfeDy exempt from the debts. And where testator 
by his will d^ged bis whole estates with payment of aH his 
d^bts,'legade6, imd fana!^l ekpences, and fbr that purpose 
he devised particular lands to trustees, in trust 'to isell the 
same, and pay his dd)t8, legades, smd funerad expences,' and 
he gave to his wife all his personal estate whatsoever, and 
bmistituted her sole executrix. The debts exceeded tlie per- 
sonal estate. Lord^athtirst determined the personal estate 
to be exempt". 

So where the testator devised his retd estate to b& sold^ 
and the money to arise by the sale to be a^^lied to pay 
mortgages and other debts, the residue. to be added. to his 
persohid estate.---* The only que^ioa was* whether. liader thils 
devise, the reid estate should exonerate the personal estatei 
.^ It was argued that, express words are necessary to exempt 
the personal estate, and in support thereof different eases 
were cited ». , ^ 

Master of theiRollB.««-I have no doubt, d^ont diis case. 
The general rules are very clear that the personal estate is the 
fund first liable, and that the testator cannot exonerate it 
without substituting another fund. But there is no magic 
in words ; no peculiar form of expression is necessary in 
order to exonerate the personal estate. If the intention of 
the testator be evident to exonerate the personalty, it iflust 

\W(dkerv. Jackson, 2 AOc. 624. ° 3 F. Wms. 325. Samwell v. 

' "* AnAerton v. Cook, Kynaston v. Wake,\ Bro. Cha. Rep. 114. Ancas- 

ittpwston, cited, in 1 Bto. Oha* ter toA Mayery Rid* 454, 

Eep, 4fi6,457. 
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be exonerated.— I must dedare, that the money arising 
from the sale is to be applied in payment of debts o (2). 

As Co ddbts secuted by mortgage the same rule holds as 
before mentioned* and the personal estate of the testator 
i^all be primarily applied in discharge of his personal debt^ 
unless he by express words or manifest intent exempt it; 
and vrhere a mortgage in fee was made redeemable on (wy- 
ment of 300^. and interest opoa any Michaelmas day, on 
six month's notice ; mortgagor dies* having devised his per* 
^ VM V. Jones, 2 Bro. Cba. Rep. 60. 

(2) The general rale that the personal estate is the primary 
fund for the payment of debts, is undeniable^ and to warrant 
a departure from that rule; there must eitlier be express 
words to exempt it, or for want of such express wor<k> it 
must appear on an examination of the whole will, and by ne* 
cessary implication, to be the plain and manifest intention of 
the testator, not merely to charge the real estate, but so to 
charge it as to exempt the personal. According to the old 
law, nothing short of an express direction would have had the 
effect of exemption, and the introduction of the modern r»le 
dispensing with the necessity pf such a direction, has been 
regretted. 9 Ves. 447. i Meriv. 216. 1 Swanst. 28. The 
question whether the personal estate is exempt, is not, as 
Lord Tkurhw has observed, to be decided by precedent, 
but the court must, in every case, abide by the dear iRte»* 
tion of the testator to be collected from every part ef the 
will. As a general proposition, it may be laid down, that it 
is not enough for the testator to have charged his real estate 
with, or in any manner devoted it to the payment of his 
dc^s ; for the rule of construction which courts adopt, is 
s«ich as aims at finding, not t^at the real estate is charged, 
but that the personal estate is discharged. 1 Meriv. 220. 
The principle is, that the debts of the testator, whether they 
are created by mortgage or bond, or by mere simple con- 
tract, are considered as his personal debts, and, in the in- 
stance of a mortgage debt, the charge on the real estate is 
regarded as merely collateral. See the cases on this subject 
collected by Mr. Edetiy in his notes to Stevenson v. Heath' 
coateyl £den, 88. and Ancasterr. Mayer, 1 Bro.C.C.454f. 
See also Oreene v. Greene, 4 Madd. 148. Michell v. MicJieU^ 
5 Madd. 69. 
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sonal estate to his wife. The personal estate was held liable 
to pay the mortgage in favour of the heir p. 

Lands subject to or devised for payment of debts shall be 
liable to discharge mortgaged lands either descended or 
devised<i.—* Where A. devised lands to R. M. in tail, then in 
mortgage for 1300^., and devised other lands to T. M. subject 
to the payttient of his debts, in case his personal estate should 
not prove sufficient. It was held the 130(V. must be paid as 
a debt out of the personal estate, and, if deficient, out of the 
real estlh;e so devised to T. M'. And where Sir R. W. was 
seised in fee of estates in C. which were mortgaged to a con- 
siderable amount, and also of an estate in the Isle of Wight, 
and being seised for life with an ultimate remainder or re- 
version in fee, after limitations in tail, to himself (as heir at 
law to his brother,) of an estate which was so devised by his 
brotlier, and possessed of an equal interest in money, be- 
queathed by him to be laid out in lands ; devised the mort- 
gaged lands to several uses, and among other things to the 
plaintiff for life, remainder to her sons in tail, remainder to 
her daughters as tenants in common. He devised the estate 
in the Isle of Wight to trustees for twenty-one years, among 
other uses to pay his bond and book debts, if his personal 
estate should not be sufficient, and by a further clause to pay 
aU his debts. It was held, this trust term jointly with the 
personal estate, shall exonerate the mortgaged estate '• 

So lands subject to or devised for payment of debts 
shall be liable to discharge mortgaged lands either 
descended or devised, even though the mortgaged lands 
be devised expressly subject to the incumbrance; as 
where one devised his lands in D to A (his cousin) an in- 
fant, at her age of twenty-one, subject to the incumbrances 
thereupon^ and the rents during the infancy to be paid to 
her father, and devised all his other lands to trustees 
to pay his debts. —Master of the Rolls, The devise of 

P Hwoel V. Frice, 1 P. WiU. 291 . *■ Barthohmew v. May, 1 Atk. 487. 
4 Ibid. 294. note 1. • Tweedale ▼. Coventfy, 1 Bro. 

Cha. Rep. 240. 
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the estate subject to the incumbrance is no more than what 
is implied, for the testator could not do otherwise ; but when 
the testator devises other lands to pay his debts, this must 
be intended all his debts, and consequently the debt by 
mortgage is part of those debts which are to be paid off out 
of the money arising by sale out of the trust estate ; and this 
is the stronger by the testator's having appointed the rents 
and profits during the infancy of his god-daughter to be paid 
to the infant's father for the sole use of the infant, which is 
as much as to say, that they shall not go to be applied in 
discharge of the mortgage K 

Where one mortgaged a fee-simple estate and devised the 
same, and also devised an estate held by him for three lives, 
to his wife, and after making his will purchased the reversion 
in fee of the lifehold estate, whereby the devise thereof 
was revoked, and the estate descended to the heir ; it was 
held that the lands descended shall exonerate the mortgaged 
lands devised. But at the first hearing of this cause, Lord 
Hardwicke held the wife.was not intitled to have such exoner- 
ation in a court of equity. Yet afler a rehearing, and taking 
twelve months to consider, his lordship said he did not 
think the case of the heir at law so hard as before, because it 
was not the intention of the testator that the heir should take 
any part of his estate ; and it was a mere accident that threw 
a part upon him, viz* the ignorance of the testator that it 
was necessary after purchasing the fee to republish his 
wiUn(3). 

« SerU V. St. £loy, 2 P. Will. « GaUonv. Hancock, 2 Atk. 424. 
386. 

(3) With respect to the priority of application of real 
assets (when the personal estate is either exempted or ex- 
hausted) it seems that, 1 st, The real estate expressly devised 
for payment of debts, shall be applied ; 2dly, (to the extent 
of the specialty debts, and in certain cases of simple con- 
tract debts, see ante, p. 55. n. 17*) The real estate descended; 
and 3dly, The real estate specifically devised, subject to a 
general charge of debts. And this order of administration 
will be observed, unless the testator expressly exempt the 

X 
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Oniacttmber ed tands and moitgi^ed lands being both spe- 
cifically deivised (but expressly *• after paying of all debts'^ 
shall contribute in discharge of the mortgage ; as where one 
sdsed in fee of the manors of A and B, mortgages A for 
4000^. and by will charges all his real estate with payment 
of his debtSy and devises A to C and B to D, and dies ; the 



descended estates, and substitute those whidi are speci- 
fically devised^ as the fund out of which payment is to be 
made. But the mere subjecting of the latter to the pay- 
ment of debts will not have the effect of exonerating the 
descended estates, unless there is a clear intention that they 
should be wholly exonerated. Tlierefore where a testator 
exempted his personal estate irom the payment of mortgages, 
on certain parts of his real estate, whioi he devised expressly 
subject to the payment of the incumbrances upon them, it 
was nevertheless held that the descended estates were liable 
to discharge the incumbrances, on the principle that the pri- 
mary fund IS not exonerated, merely because an auxiliary fund 
is provided, unless it be the manifest intention of the tes* 
tator to exempt it. BamemeU v. Lord Canodory S Madd. 
453. In the case of Donne v. Lems^ 2 Bro. C. C. 257. Lord 
Tkurlotv considered that, with respect to the application of 
descended estates, it is immaterial whether they were pur- 
chased after the execution of the will, or whether the tes- 
tator had them before. But Lord Eldon in a late case, 
MUnes v. Slater^ 8 Yes. 295., expressed both his own and 
Lord Redesdale's doubts- upon that sul^ect, and observed 
that the circumstance of the devisor having other estates 
which he does not touch, ^oes a great way to shew that 
ordering the debts to be paid out of the devised estates, he 
does not intend the application of those descended ; whereas^ 
if at the time of the devise he has no land except the 
land devised, but afterwards acquires other lands, it is 
singular that a rule, creating a rule of distribution with 
ireference to the present circumstances of the devisor, should 
be taken to create a rule of distribution, under circum- 
stances which commence afterwards probably not contem- 
plated by him. See also Manning v. Spooner, 3 Ves. 114. 
Home V, Chapman, 4 Ves, 546. Harmood v, Ogldnder^ 
6 Ves. 199. S. C. 8 Ves. 106. HiU v. Coch, 1 Ves. & 
Bea. 174. 
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devisee of A shftll odmpel tlie devisee of B to cdntribute to 
pay the mortgage on A K 

Bui Jo all these cases the debt betag considered as the^wr* 
soTud debt of the Uftatar himsdfi the charge on the reid estate 
b merely coUateral* The rule, therefore is otherwise, where 
Aa^^Mcge is on the real tBtatefrineipaligt although diere be 
a ccrflateral [iiraani! security. Or, idiere the debt (although 
personal in ita rrisirissi^ w» contracted originally by an« 
otheiv 

If a mot Bioftgage lamky and eoveMsts to pay the mo- 
ney, and dies, the personal estitte of the moMgagor shall, in 
fatoor of the heir, be applied to exonerate the mortgage. So 
it is, though there was ao covenant, if the mortgagor had the 
mobey ; because it war his debt, and he' is* bound to make is 
good though the land be a defective security; but if grand- 
iather mortgages and covenants' to pay, and the land descend 
to hia son, and his son dieUf the son's persontd estate shall 
not go in aid of this mortgage. A mortgages his land to B, 
and after sells it to C for (000^., which includes the mort- 
gage money ; C, the purichaser, shidl pay the mortgage, for 
he had made it a debt in himself r (4*). 

* Carter v. Samardiston, IP. ' Cope v. Coi}e, 2 Salk. 449. 
WUL50i5. 



(4) The distinction seems to be this, Where a man buys 
subject to a mortgage, and has no connection, or contract, 
or communication with the mortgagee, and does no other act 
to shew an intention to transfer that debt from the estate to 
himself, as between his heir and executor, but merely that 
which he must do, if he pays a less price in oonsequenpe of 
that mortgage, that is, indemnify the vendor against it, he 
does not by that act take the debt upon himself personally. 
Per Lord Almnlei/t 5 Ves. 132. But where the result of 
the transaction is a personal contract, if there is any thing 
more than a mere purchase of the equity of redemption, any 
thing raising a new contract by the purchaser with tble 
mortgagee, that has the effect of constituting a new debt 
from the purchaser, to which his personal estate will be 
liable. Woods v. Huniingfordy 3 Ves. 128. Waring v; 

K 2 
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Where A seised in fee mortgages his land, leaving li 
his son and heir, B*s personal estate shall not be applied to 
pay this mortgage, because it was not B*s debt : so though 
the mortgage being transferred ia B's time, B covenants to 
pay the money, yet the debt not being originally the debt of 
B, his covenant is only a surety, and the land the original 
debtor, which C shall take with the burthen '• And, where 
land descended to the wife subject to a mortgage made by her 
father ; on assignment of the mortgage the husband cove- 
nanted for payment of the money to the assignee, it was 
decreed the husband's personal estate was not liable to 
exonerate the mortgaged premises, for the debt wai^ on^i- 
na% the father's, and continuing to be so, the covenant was 
an additional security for the satisfaction only of the lender, 
and not intended to alter the nature of the debt ». 

So where testator charged his real estate (which was sub- 
ject to a mortgage contracted by his ancestor), and also all 
his personal estate, with his debts and legacies ; it was de- 
creed the mortgage shall be borne by the estate originsilly 
liable, and not paid out of his estates, and the executrix 
having paid it out of the personal estate shall be repaid the 
money ^ (5). 

And where there was a charge upon a term for payment 

* Evdyn v. Evdyrit 2 P. Will. ^ Lawsony. Hzidson, 1 Bro. Cha. 
664. Rep. 58. 

a Bag9t V, OughtoTii Ibid. 347. 

J* 

fVardy 7 Ves. 332. Earl of Oxford v. Lady Rodne^y 14 Ves. 
417. 

(5) In a modern case where a mortgagor of copyhold de<* 
vised the same, together with his personal estate, to his 
wife, and she died without paying off the mortgage, it was 
held that her heir was not entitled to have the mortgage 
paid out of the personal estate of the mortgagor, inasmuch 
as his personal property became by the bequest the per- 
sonal estate of the wife, and the mortgage debt not being 
her debt, her heir had consequently no equity to have it dis- 
charged out of her personal estate, Scott v. Beecher, 5 Madd. 
96. 
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of debto, it was held that a leasehold estate purchased by the 
testator subject to a mortgage, shall bear .the burthen of that 
mortgage, it not being properly the debt of the testator, the 
charge under which it came to him being prior to his pur- 
chasing it, and inherent in the estate e« 

Fawcet, having contracted a debt which was by simple 
contract, devised his real estate to Cohille, who afterwards 
charged this debt upon the estate, so devised to him. CohoiUe 
by his will gave a leasehold estate to his wife, to whom he 
also gave his personal estate. A bill was filed, praying that 
the personal estate of Cohille might exonerate the real, of this 
debt. — Master of the Rolls, The general personal estate shall 
be applied in favour of the heir, be he hares natus or hares 
Jactusy but not so as to defeat a specific devise of the personal 
estate. If this be a specific devise, there is no doubt it is free 
from the debt. If it were given, in these terms, to a person 
who was not the general representative, it would be a specific 
devise ; does it make it otherwise, that, in this case, the wife 
is general representative ? I am strongly inclined to think that 
it is a specific devise. ^^ Where an estate descends, or comes 
to one subject to a mortgage, although the mortgage be . 
afterwards assigned, and the party to whom it descended, 
enter into a covenant to pay the money borrowed ; yet that 
shall not bind his personal estate. Here it was a very 
honourable transaction, on the part of Cohille^ as to the 
creditor. The general reasoning on the subject is all in 
Eodifn V. Eveltftu The specific devise is not liable to the 
debt<i. 

Having thus proceeded, we shall now advert to our posi- 
tion concerning the personal estate being to be charged first 
with the pa3rment of debts and legacies, and that the testator 
cannot exempt it from being liable to his debts as against 
creditors, and here attend to what was mentioned in a former 
part of our work concerning legal and equitable assets «• The 
heir having real assets, and not being liable to pay simple con- 

<" AHcasierv* Uayer^ 1 Bro. Cba. ** Tanketville v. Fawcet, 2 Bn>. 
Rep. 454. Cha. Rep. 57. (S. C. 1 Coz^ 2S7.J 

« Page 77. 
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Uaet debis of tbe ancestor therewith^ where there k ^xMnA 
estate suffiqient for paying the same f. 

As to kgal and eguiUdfle assets^ it has beesi shewn m the 
part of oiur work just now referred to» that in distributing the 
former a preference is allowed to creditors acccording to the 
superiority of their debts ; but not so with rei^ect to the 
latter* And here we may ol»ierve that it being the object 
Qf a court of equity, that ever^ claimant upon the assets of 
a deceased person shaU be satisfied as far as saeh assets con, 
by any arrangement consistent with the nature of their 
respective daims> be applied in satiafketion thereof, it has 
been long settled, that where one claimiM^t baa more 
than oi^ fund to resort to, and anoth^ elaioiant only <Hie, 
the first claimant shall resort to that fund on which the second 
h^ no Hen ; if therefore a specialty creditor, whose debt is a 
lien eoA the reat assets, receive satis&ction out of the personal 
assets^ a simple contract creditor sl^l stand in the place of 
a specialty creditor against the real assets^^oj&r as the latter 
shall have exhausted the personal assets in payment of hia 
debt. So, where lands are aubjected to payment of a// debts, 
a le^tee shall stand in the place of a wnple contract credjtov 
Y^ho has been satisfied out of personal assets. So where iegsr 
cies by will are charged on the r^ estate but n«tt the tega^ 
oiea by codicil, the former shall resort to the real assets upoa 
a deficiency of the personal assets; to pay the whole. But 
from the prijiiciples of these rutea it ia clear they canneit be 
applied vi aid of one daimaxk^ m as ta defeat the claim of 
another, and it is to be observed that none of the. rulea 
subject! any fund to a claim to which k waa not before sub- 
ject, but only take care that the eleetim of one claimant 
shall n^ot prejud&e^ the cl^ms of l^e others, and ibr the 
same reasons the application of the personal assets in ease 
of the real estate mortgaged does not. take place to ^e 
defeating of any legacy s« 

As concerning fraudulent deviseSs which are proorided 
against by the stat, 3 W. & M. c. 14. (related in a former part 

. ^- Pkge 117. « 1 P. Wm. 679. note 1. 4lh edit. 
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of CMT work) ; k i$ observable thal^ tke provision in this sta- 
tute was introduced for the benefit of creditors merely ; and 
if a devise for pajrment of debts does not provide for it in a 
ficactioBble manner, it does not take the case out of the sta- 
Uite«<— TeslAtor made a f^eneral charge of his debts upon 
Us rc^l estate^ exempting his personalty from the payment 
Ibereof* He then devised 4 partieular estate to trustees for 
I|ha4 purpose, excepti(ig his capital mansion-house. The de- 
cree was, that the devised trust estate should be sold for the 
]^meDl of debtsw The master sold the whole devised trust 
ealatei not exceptii^ the mansion-house, and upon its being 
referred to the master to consider, whether a good title could 
tke made» he reported, there could not be a good title made 
lo the mansion-bouse* On an exception to the master's re^ 
port, Mr. Lloyd cited two cases ^ to shew that a devise for 
payment of debts, though out of rents and profits only, took 
the case out of fraudulent devises^ and that a creditor, even 
by specialty, could only take it in the way in which the tes^ 
tator thought proper to give it him ; though had there been 
no devise; to pay debts, he w^ould have had a right to have 
hiadebt raised by sale* 

Lord Chancellor said, he was not aware that a gift of the 
estate, for the payment of debtSi in a manner which could^ 
not answer the purpose, was such a devise as would take the 
case out of the statute. That if the master reported that 
the debts could not be paid by the means provided in the de* 
vise, he would either here» or in the house of lords, (unless 
the house over-ruled him) order the estate to be sold, not- 
withstanding the statute ; and should consider it so far aa 
fraudulent. — In the present case he should order the devised 
estate to be sold, without including the capital mansion-house, 
if, without it, the estate was sufficient for payment of ddl>t8y 
if not the mansion-house must be sold. — But it being 
understood that it was sufficient without the mansion^ 

^ Lingard v. Lord Derby, 1 Bro. Cbo. Rep. 311. Bidoui v. Lord 
Plymouth^ 2 Atk. 10^ 
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house» the order went so, and the exception was over* 
ruled* (6). 

Thus having proceeded concerning debts, whereby we 
have been led to touch upon legacies, which will be treated 
on hereafler, as those claim the next regard ; and after the 
debts are all discharged, must be paid by the executor, so 
far as his assets will extend : and here he is not allowed to 
give himself the preference ^ by retaining, as in the case of 
debts. But before we enter on the discussion of legacies, we 
shall advert to what was proposed with respect to debts 
barred by the statute of limitations, and debts to be paid 
~ with interest. 

By statute 21 Ja. I. c, 16. commonly called the statute of 
limitations, persons are barred of actions for debts due on 
simple contract, or for arrears of rent, and of actions that 
may be had for some other purposes ; unless the same be 
brought within six years after the cause thereof commenced, 
or after the debts or rent became due : but in this act there 
are exceptions with respect to infants, persons beyond sea, 
and some others. And there are means by which the bar of 
the action may be saved, and the debt revived ; as it is clearly 
agreed, that if after six years the debtor acknowledges the 
debt, and promises payment thereof, that this revives it and 
brings it out of the statute ; as if a debtor by promissory 
note, or simple contract, promises within six years of the 
action brought, that he will pay the debt ; though this was 
barred by the statute, yet it is revived by the promise, which 
being proved, an action may be supported for the recovery 
of it : the acknowledgment and promise being anew evidence 
of the debt >• And if the debtor by his will directs that all 
bis debts shall be paid, or makes any provision for the pay- 
i^ent of his debts in general, this will revive it, and bring it 

' Bughes V. Doulben. 2 Bro. > 1 Salk. 28, 29. 5 Mod. 425, 
Cha. Ilep. 614. (S. C. 2 Cox, 170.) 426. 
" 2 Black. Com. 512. 

(6) 'See ante, p. 118. note (13). 
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out of the statute, and make hit executors liable »(?)« 
Where the debt is considerable, and there is a danger of its 
being barred by the statute, it is common for the creditor 

" Frac. duL S85. 



(7) A floating notion that a devise of real estate subject 
to the payment of debts revived a simple contract debt 
upon which the statute of limitations had operated before 
the testator's death, has certainly prevailed for a ffreat 
length of time, and has been countenanced by very high au- 
thorities. This doctrine, however, was not supported by any 
direct decision upon the point, but rested simply upon dictOf 
opposed not only by dicta, but by an express adjudication. 
See Legastick v. Cotone, Mos, S91. It received the decided 
disapprobation of Lord Kenton, Lord Alvanleyi Lord Redes* 
dale, and Lord Eldon, but was seemingly approved by Lord 
King, Lord Hardwicke, and Lord Mansfield. The notion 
was that debts barred by the statute were comprehended 
under the description of debts in a devise for payment of 
debts, because they still subsisted in foro conscientuB ; but 
it is difficult upon principle to conceive that a testator, in 
subjecting his real estate to the payment of his debts, could 
intend to prescribe to his executors any rule either in ad- 
mitting or rejecting debts ; or to recognise any particular 
debt as one which had existed and still remained unpaid : 
nor is it easy to infer, that the creation of a fund by him for 
the payment of debts could have any operation upon the en- 
quiry, what were his debts, or the mode in which that en- 
quiry was to be prosecuted. The supposed doctrine, indeed, 
stood upon an unnatural conjecture as to the intention ; and 
it was pregnant with danger and injury by inviting stale de- 
mands, and discouraging provisions for the payment of 
debts. But noticed as the general question had been in 
many cases, it was not until lately that it called for an ex- 
press decision, and then the Vice Chancellor (Sir Thomas 
Plumer) having traced the history of tlie supposed rule to 
its foundation, and having examined to the bottom every 
authority on the subject, in an elaborate judgment deter- 
mined, that a devise in trust for payment of debts did not re- 
vive a debt upon which the statute of limitations had taken 
effect by the expiration of the time before the testator's 
death, but that the demands of creditors are in such a case 
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^Ukin the six years after tke same was cooitracied, to sue 
out a wvit, as by way of cammencing an action against the 
debtor ;; which writ hia attorney gets returned by the sheri^ 
and then enters it on a roll, which he files with the proper 
officer ; and hereby the debt is saved from being barred by 
tlie statute at the expiration of six years, as it otherwise 
might be. 

. With respect to interest due on debt8» of which mention 
has been Boade i^ : It is said that, where a maQ ulevises his real 
estate for payment of bis debts,, that those due oa simple 
contract, as well as others, shall carry interest^ because the 
feal estate, being now the fund out of which the debts are to 
be paid, yields annual profit <»• But it has been held other* 
wise F. And where money was raised by deed upon laod^ and 
Invested m the name of a tru^ee, to pay debts, the residue 
to the use of the trustee, the simple contract debis not being 
changed in their nature, therefore were not allowed to bear 
interest. But if the creditors had filed bills, and obtained 
separate reports^ from that time their debts would have car* 
vied interest <i* 

Bennet, as executor, kept ^o money of his testator in his 
hands, without accounting for a long time, and emplojredit 
in his trade ; and being sued by Nexvion, a simple contract 
creditor, the question was, whether he shall pay interest? 



o 



Page 75. Earl of BtOh v. Eail of SnMn^ 

- 2P.WilL2e. 2Ves. 587. 

B BarweU y. Parker^ S Ves. 36S. ^ SMrletf and Earl ^^rrerSy 1 

Bro. Cha. Rep. 41. 



lef^ open to examinatioa by all the means which the rules of 
law and eqtuty admit. Burke v. Jones^ 2 Yes. & Bea. 275. 
This determination, however, is to be received with the li- 
mitation imposed by Lord Redesdale^ who has expressed 
himself of opinion that where the death occurs after tkte sta« 
tute has began to operate, but before the time has ran oat, 
the trost for payment ixf debts will keep the debt alive, so 
that the statute cannot attadb. Executors ofFergzu^ ▼• 6or«, 
1 Sch. & Lef. 109. 
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By the Lord Chancellor : There are mumy sayingB in the 
books, to prefect it being kid down a* a general rule, thaft 
an executor shall pay interest for money used in the course 
of his trade; but it does not follow that he may keep the es* 
Uite of his testator for a long course of time idle» from the 
persons entitled to it by the will*<-— The doctrine I am de« 
sired to lay down is, that an executor may keep his testator's 
money, and apply it to the uses of his trade, without being 
liable to interest.— --It has been argued to this extent, 
that, if the executor is sohrent, he shall not pay interest; if 
he is not, he shall.—- *»I cannot see the reason of that case. 
It is impossible this should hare been laid down as the law of 
the court* I do not say, he shall pay interest on the ground 
of his having odled in a debt which bore interest, because 
an executor has an honest discretion to call in money which 
he thinks in hazard ; but when it is called in, and made pro* 
fit of in die way of his trade, I think he should be charged 
with interest. The books say, he shall not» because it might 
be lost, and if it was he must have answered it. -——This 
argument would apply equally to the case» where the exe« 
cutor makes actual interest ; for the party to whom it is lent 
may become insolvent* When the executor did not apply 
the money to the uses of the will, or bring, it hither, I must 
take it, that he kept it for the purpose of making advanti^ 
ofitinthewayofhistrade. — Fkoml760, JBinme^ bad not a 
colour of reason for not applying it* — He has not shewn any 
reasonable cause for keeping the money, but has done it 
merely for the sake of using it in his trade ; he therefore 
must be charged with interest '• 

Legacies, as we have lately hinted, are to be paid afler 
debts ; and where there is no time limited for paying a le« 
gacy, the executor haa one year afler the testator's death 
for paying it >, in like manner as heretofore mentioned con- 
cerning distribution by the statute K — It is held that the 

' H^wton and Jietmtety 1 Btoo. ' aSaXk.415. 
Cha. Rep. 359. ' Page 84. 
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Statute of limitations is no bar to a legacy, although it may 
have been due twenty years before demanded « (8). 

A legacy is a bequest or gift of goods and chattels by will 
or testament ; and the person to whom it is given is styled 
the legatee, which every person is capable of being unless 
particularly disabled by the common law or statutes^; as 
traitors, popish recusants, artificers going out of the king- 
dom and exercising their trades in foreign parts x, persons 
^r the second offence denying the Trinity, or asserting that 
there are more gods than one y, and some others. 

This bequest, being of goods and chattels, vests in the 
executor, as was mentioned in a former part of our work^ 
and the legacy is not perfect without his assent ; for if I have 
a general legacy of lOOZ. or a specific one of a piece of plate, 
or horse, or the like, I cannot in either case take it without 
the consent of the executor ', whose business it is first to see 
whether there is a sufficient fund left to pay the debts of the 
testator, to which the personal estate is always liable, as we 
have lately shewn. And, in case of a deficiency of assets^ 
all the general legacies shall abate proportionably, in order 
to pay the debts ; but a specific legacy is not to abate or al* 
low any thing by way of abatement, unless there are not suf-* 
ficient without it. So upon the same principle, if the legar 
tees have been paid their legacies, they are afterwarda 
obliged to refund a rateable part, if debts should come in 
more than sufficient to exhaust the residuum, ailer the lega-^ 
cies paid \ 

A specific legacy, of which we have lately had some de- 
scription (strictly speaking), is said by Lord Hardwicke to be 

" 2 Freem. Rep. 82. r Stat. 9 & 10 W. c. 32. 

"^ 2 Black. Com. 512. * Co. Litt. 111. 

* Stat. 5 Geo. 1. c. 27. * 2 Black. Com. 512. 



(8) But after a lapse of time, forty years for instance, 
without any demand of the legacy, a court of equity will 
presume that it is satisfied. Jones v« TurbervUle» 2 Ves. 
jun. 11. . > 
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a bequest of a particular chattel, specifically described and 
distinguished from all other things of the same kind, or, (in 
other words) an individual legacy. Money, therefore, if suf- 
ficiently distinguished, may be the subject of a specific be^ 
quest, as, money in a certain chest. — So of stocks — So a 
bequest of part of a specific chattel may be equally a specific 
legacy. On the other hand, a mere bequest ofquantUy, 
whether of money or any chattel, is a general legacy, as of 
a quantity of stdck, and where the testator has not such 
stock at his death, it is a direction to the executor to pro- 
cure so much stock for the legatee^. — Personal annuities 
given by will are general legacies, and a devise of an annuity 
for life charged on the personal estate, where there is a 
deficiency of assets, shall abate in proportion with the other 
I^atees « (9). 

k 1 P. Wni. 54a note 1. 4tb ^ Hume v, Edwards, 3 A^ 693, 
edit. 



(9) Lord Thurlouj has remarked that it is generally a difii- 
cult question to decide whether a legacy be specific or pecu- 
niary. Stanley v. Pottery 2 Cox, 182. And it is to be ob- 
served, that the same legacies may be specific in one sense, 
and pecuniary in another ; specific, as being given out of a 
particular fund, and not out of the estate at large ; pecuniary, 
as c<Hisisting only of definite sums of money, and not amount- 
ing to a gifl of the fund itself, or any aliquot part of it. 
Smith V. Fitzgerald, 3 Ves. & Bea. 5. The ordinary criterion 
of a specific bequest is, that it is liable to ademption ; that if 
the thing bequeathed is once gone, it is lost to the legatee ; 
and to render it specific, the legatee must consequently be 
able to fix on the individual thing given. The difiiculty 
which has arisen in many of the cases on this subject has 
proceeded from not adverting to the distinction between a 
gift of a sum of money, with a reference to the fund from 
which it is to be taken, which is termed a demonstrative 
legacy, and is payable, though the fund out of which it is 
directed to be paid does not exist at the testator's death ; 
and a bequest of the fund itself, or an aliquot part of it, as a 
gift " of my stock," or "in my stock,' or " part of my 
" stock," which, when the particular stock is referred to, is 
elearly specific. 4 Ves. 750. Parrott v. fVorf/oM, 1 Jac. & 
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In a late case Lord Tlmrloir csking a variety g[ cases per« 
^akamg to specific and gmerai tegseies, nadir naai^ karnfd 
observations on the distinction between them ; and his Iord<- 
ship held the beqpiest of a bond for 3500^. to be a specific 
kgaoy, but that the same was not adeemed by the testator 
having received part of it in his lifetime, as a dividend 
under the bankruptcy of the obligor ; it appearing to.be the 
testator's intention that the legatee and her children should 
have the debt seeuved as a provision for them. ^* In the same 
ease where a legacy was <^ of my 1000^. East^India stock/' 
it was clearly held to be specific, and adeemed by the testa-^ 
tor's having sold the stock <>. And where testator reciting 
that he was possessed of a certain sum in navy bifls^ 
bequeaths it. This was held to be a specific legacy, and; to 
pass only such navy bills as he possessed at his. death ^ (10). 

^ AMumerand Magukrc, 2. BrnK * FiU v.. Camdford, 3 Bid. C3ia. 
Cha. Rep. 108. Rep. 160. 



Walk. 602. In the case of a specific bequest of stock, an 
error in the description of it, as if stock of one denomina- 
don be given, and the testator have only stock of a different 
kind, will not vitiate the legacy, if it be manifest that the 
testator intended the stock, though misdescribed, should pass. 
Door V. Gearvy 1 Ves. sen. 255. Penticost v. Ley^ 2 Jac. & 
Walk. 207. £Eut if the testator have not any stock, the legacy 
fails, and nothing passes by the gifl. Evans v. Tripp^ 6 Madd. 
91. So in other cases of error demonstrationts, the mis- 
description will be rejected, and the bequest, though specific, 
will carry the thing misdescribed, if consistent with the testa- 
tor's intent. Thus, a gift of a grey horse will pass a black 
horse, which is not strictly grey, if it be found to have bead 
the testator's intention that it should pass by that description ; 
but if the testator had no horse, the executor is not to buy a 
grey h(^se. Id. I6id» The late decisions have leant much 
against specific legacies requiring a clear indication of inten- 
tion to make a legacy specific. They are referred to in 
Apreece v. Apreece^ 1 Ves. & Bea. S65. n. (a). See also, Mann 
V. Copland^ 2 Madd, 223. Barker v. Rayner, 5 Madd. 208. 
(10) The principle of ademption by receiving or selling the 
thing given is, that the thing given no longer exists ; for if, 
^ter the receipt or sale of it;, it cQuld be demanded, that 
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A ipeeific legacj^ ai it htm in some respects the adyantage, 
so ia ^dier respects it has the disadYanftage of a general 

would be converting it into a pecuniary instead of a specifid 
legacy. Fryer v. MvrriSf 9 Ves. S60. In respect to the 
application of the doctrine of ademption, a distinction pre* 
vails between a demonstrative and a specific legacy. In the 
former case, the destruction of the fund or security will not 
operate as an ademption of the legacy. Thus, where the 
bequest was of 500/. ** we have «<ho out upon mortgage," 
whieh the testator afterwards cdied in, Sir William Grani 
bekL that this was not an ademption, the characteristic of the 
tegacy not depending on the particular security on which the 
money might be placed, which the testator considered as 
merely accidental, and only mentioned as descriptive of the 
present situation of the money. Le Gricev. Finchf 3 Meriv.50. 
See dso Attorney General v. Parkin^ Ambl. 566. But if tbe 
beqn^t assume Uie character of a i^ecific bequest, as, if the 
securil^ or the fund itself be specifically giyen, the legacy 
will &il if the security or fund does not exist at the testa- 
tor's death. Therefore, where there was a bequest of two 
policies of insurance upon life, and the amount of the policies 
was received by the testator, the legacy was held to be 
adeemed. Barker v. Ravner^ 5 Madd. ^08. In the earlier 
cases a distinction was talLeui on the question of ademption, 
between voluntary and compulsory payments, and proceed- 
ing upon the animus adimendif it was held, that where a 
testator received a debt which he had specifically bequeathed 
without solicitation, and ex mero motu of the aebtor, it was 
no ademption ; but that where it was paid to him by the 
debtor, upon his application, or by compulsion, it was an 
ademption. Partridge v. Partridge, For. 228. Crockatt v, 
Crockatt^ 2 P. Wms. 164. Rider v. Wager^ lb. 328, In the 
case of Ashburner v. Mamire, Ambl. 401., Lord Thurlotv 
entered very fully into the consideration of all the cases 
which are to be found on this subject ; and in that case, and 
also in Stanley v. Potter, 2 Cox, 180., he altogether repudiajted 
the principle of the cmimu^ adimendi, as tending to inexpli- 
cable confusion ; and held that when it was once determined 
that the legacy of a debt was specific and not demonstrative, 
that the only safe and clear way was to adhere to the plain 
rple ; that there is an end of a specific gift, if the specific Uiing 
do not exist at the testator's death. It may be questionable 
from the cases of Coleman v. Coleman, 2 Ves- juya, 63.9, and 
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legacy. As there is a benefit one way to a specific legatee, 
that he shall not contribute, so there is a hazard the odier 
way; for instance, if such specific legacy (being a lease) be 
evicted, or (being goods) be lost or burnt, or (being a debt) 
be lost by the insolvency of the debtor, in all these cases 
such specific legatee shall have no contribution from the 
other legatees, and therefore shall pay no contribution 
towards them f. 

Legatees on the bequest of part of a specific chattel, 
though not liable to abatement with general legatees, yet 
most abate proportionably among themselves upon deficiency 
of specific things bequeathed, or deficiency of general assets 
for payment of debts. So, specific legatees of distinct chat- 
tels shall abate proportionably on deficiency of general 
assets s. — Where the residue is not beyond the value of the 
legacies, the residuary legatee takes nothing. But in a case 
under special circumstances, where a testator meant the sur- 
plus as a legacy to his son, on a deficiency of assets, he was 
allowed to come in with the other legatees'* ; yet of this case 
Lord Thurlow has expressed a disapprobation, and said, that 
in such a case, if the testator did hot leave a residue beyond 
the value of the legacies, the residuary legatee takes nothing ; 
so where the pecuniary legatees abate among themselves, 
the residuary legatee takes nothing ^ (11). 

^ Hmtonv. Pinke, 1 P. WiU. 540. »» Dyose v. I>yose, 1 P.M^U. 805. 
s 1 F. Will. 54p. Apte 1. 4th edit. ^ F<mnereau v. Fo^ntz, I Bro. 

Cha. Rep. 478. 

Roberts v. Pocock, 4 Ves. 150. whether Lord Rosslm fully 
adopted the principle of Lord ThurlotOy but from the cases 
of Frt/er v. Morris, 9 Ves. 360., and Le Grice v. Finch, 
3 Meriv. 51. it may be inferred that Sir William Grant con- 
sidered the law to be so settled. It seems, therefore, to be 
now an established principle, that in the case of a specific 
gift, the court is only to enquire whether $he specific thing 
remains at the death of the testator, and cannot enter into 
the consideration* whether it has or not ceased to exist, by 
an intention to adeem on the part of the testator. Barker v. 
Rayner, 5 Madd. 208. See Graves v. Hughes^ 4 Madd. 381. 
. (11) See also Pagev, Leapingwelly 18 Ves. 466., where 
Sir William Grant made a similar observation. 
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Hence k may be perceired that, if there are not anets to 
pay the testator's debts, the legatees take nothing. But now 
we shall advert to what has lately been mentioned concern- 
ing lands subjected to the payment of debts, in which case 
» legatee shall stand in the place of a simple contract credi- 
tor, who hath been satisfied out of personal assets ^* But 
where one seised in fee owes debts by bond, and devises 
lands to the heir in tail, and gives several legacies, after which 
he dies, leaving the heir his executor; the heir with the per- 
8<Hial estate pays off the bond debts, by which means th^re 
are not assets to pay the legacies; the legatees bring their 
bill, praying to stand in the place of the bond creditors, and to 
be paid out of the land devised to the eldest son. The court 
held the legatees to be without remedy, the land being (spe- 
cifically) devised in tail to the heir ; otherwise had the land 
descended to such heir in fee^ So though the court will 
marshall the assets in favour of a simple contract creditor, 
and (generally speaking) in favour of a legatee, yet where 
such legatee is a pecuniary one, he will not be relieved by 
being permitted to come in the place of bond creditors upon 
die land in the hands of a devisee thereof >>>• 

A specific legacy is not to be broken into in order to make 
good a pecuniary one ; much less shall pecuniary legatees, 
on a deficiency of assets, have any remedy for Uieir legacies 
against a devisee of land ; . as was held in the two last above 
cited caaes, which are recognised in a later case, wherein it 
was held that legatees are not entitled to stand in the place 
of bond creditors, and to have satisfaction out of real estate 
devised. And as to pecuniary legatees, it was said, there is 
no reason, that a pecuniary legatee should break in upon the 
devisee. The justice would be for all to abate in proportion, 
but no such decree was ever made. It might be, that the 
value of the whole devise might be taken to satisfy pecuniary 
legacies.-*- But here it was held, that the legatees have a 
right to stand in the place of mortgagees, and to have satis- 
faction out of the real estate for what they shall have ex- 

k Page 310. Suriy 1 P- Will. 901. 678. 

» H«me V. Meyrkkf Oiftim v. *» Ibid, 204. 

y 
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liaudted o£ the personal : and it was stud, there is a diffisrence 
"as to the bond debt. A mere specialty debt is no lien on 
land in the hands of the obligor, his heir, or devisee. A mort* 
.^age is a li@Q and an estate in the land. By devise of lands 
mortgaged, nothing passes in point of law, but the equity of 
redemption, if it is a mortgage in fee ; if lor years, the rever- 
45ioh and equity of redemption passes* •— The determination 
in Clifton v. B^trt is right, and founded on its not being a 
mortgage K 

The court will marshal! assets in fkvour of legatees, where 
Kpecialty creditors exhaust, as against the heir in respect of 
estate descending ; and agamst a residuary devisee, but not 
against a specific devisee. — > — If one devises his real estate, 
and gives general pecuniary legacies not charged on the 
real estate, and dies leaving specialty debts, and the speci- 
alty creditors exhaust the personal estate, the legatees shall 
not stand in their place and come on the realty, because it 
was the intention of the testator that the devisee i^ould have 
the real estate, as well as the legatees be paid ; and there- 
fore, if one has only personal estate, and gives specific as 
well as general legacies ; if the creditors exhaust the gene- 
ral assets, yet the general legatees shall not stand in their 
place, and come upon the specific legacies. But if one in- 
debted by simple contract has lands and personal estate, 
and begins his will by charging all his estate with pajrment 
of his debts (12) ; and then, after giving general legacies, 

" Forrester v. Lord Leighf Amb. Rep. 171. 



(12) It has in many cases been made a subject of conten- 
tion, what words will amount to a charge of debts upon real 
estate. But it may be collected from the authorities, that 
wherever the testator has expressed a general and a primary 
purpose, that the payment of his debts and legacies shall 
precede the disposition which be has made of his real estate, 
the debts and legacies will be considered as being a charge 
upon it. ^ And in doubtful cases the court inclines to the 
construction in favour of creditors, rather than against them. 
Noel V. Weston^ 2 Ves, & Bea. 269. Cliffbrd v. Leom^ 6 
Madd. 33. 
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deviaet kh retH estate by wftj of specific devise, and tlie 
simple contract creditors ^exhaust the persoiial estate, tiie 
general legatees shall stand in their place^ aad come on the 
real«. 

And where an additional legacy was giTon to A» chasgedl 
on tlie real and penonal estate, and the other legacies not 
charged on the real estate, A's legacy eahansts the per- 
sonal estate; it was held that the otfier legatees shall have 
satis£Ktion for so mudi eat of the real estate. As, "where 
W. Eoberts by will gave seveml legades to the defendant 
and otben^ and derised bis real estates in trust for two per« 
mm niio were his heirs at law, who by descent took as co- 
parceners; and by a codicil he gave, over and besides the 
legacy in his will, another legacy of SOOOl. to defendant, 
wlueh he directed his executrix and trustees to pay, and 
thereby charged all his real and peraenal estate whatsoever 
with pajrment diereof. The personal estate was exhausted 
in payment of the SOOtf • legacy. •'— Lord Chancdlor. In 
^le present case there are general pecuniary legacies, and 
in a subsequent clause (considering the codicil as such) a pe- 
cuaiisry legacy is given of SOOtf. which he charges on both 
his estates. Query 9 Whether the other l^;atee6 shall stand 
in the place of the 8000/. l^;atee ? — — Am of opinion they 
ought, and that it was tlie testator's intention^ He has ex- 
pressly charged his lands with the 3000/., and I do not see 
bow this case difiers from the case put at the bar. Oqe in- 
debted by simple contract has lands and personal estate, and 
begins his will by charging all his estate with payment of his 
debts, and then after giving general legacies, devises bis 
real estate by way of specific devise. The simple contract 
creditor exhaust die personal estate ; shall not the general 
legatees stand in their place, and come on the real ? The 
court will order it so that every body may have sati8faotion» 
and the whole intention complied with. By the words 
•^ over and above," in the codicil, die testator meant the 
defendant should have the legacy given her by the will. 

<* ffarUf^ V. Roberts, Arab. Rep. 127. 

Y 2 
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Suppose the SOOM. had exhausted all the personalty, should 
she not have that small legacy in the will out of the realty? 
She certainly would p. 

Testator by his will ordered trustees to possess them* 
selves of his estates and substance, and to pay debts. This 
was held a charge of the debts on the real estate. And the 
assets shall be marshalled for the legatees, to let them in so 
&r as the personal estate has paid towards the debts 4. 

And.where Tempest Hay by will dated 1762, after direct- 
ing all his debts and funeral expences to be paid, devised 
all his real estate to trustees, to the use of his son for life, 
remamder to his first and other sons by any future marriage 
in tail male, with remainder to daughters as tenants in com- 
mon; and the testator did declare, that if hissaid son should 
intermarry with any woman related to his then present wife, 
the uses limited, so far as the same should relate to the issue 
of such future marriage, should cease and determine ; and 
the trustees should stiUdd seised of all the premises, to the 
use' of fdl and every the children of testator's brother John 
Hay, deceased, who should be living at the time of his death, 
«hare and share alike ; and in caise all the children of tes- 
tator's said brother should happen to die in his the said tes- 
tator's lifetime, or before his death, without issue, he gave 
tmd devised all his real estates unto his own right heirs, that 
is, such as should be no way related to M. A. his son's then 
wife^ and the testator after giving divers legacies to per- 
fions named in the will, directed the residue of his personal 
estate not therein before disposed of, to be laid out in go- 
vernment securities, in the names of his executors, to be 
settled and applied to the same use as his real estates were 
therein before limited to: testator died, leaving issue his 
son Thomas, and leaving several of the defendants the .child- 
ren of his brother John. 

By the decree,, on hearing of the cause the will, was estab- 
lished, and it was among other things ordered that the per- 
gonal estate of the testator should be applied in pa3na[ient of 

P Amb. Rep. 128. < Foster ▼. Cooke, 3 Bro. Cha. 

Rep. 347. 
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his debtSy funeral expences, and legacied, in a coune of ad- 
ministration ; and that* in case the testator's personal estate 
should not be sufficient to pay his debts, funeral expences, 
and legacies, his honour declared the reaLestate was sub- 
jected by the will, to the amount of debts and funeral ex- 
pences ; that the real estate, or a sufficient part thereof, 
should be sold, and the money arising from the sale be ap- 
plied in making good the deficiences : and in case any of the 
creditors had received any thing out of the testator's per* 
sonal estate towards satisfaction of their demands, then they 
were not to receiye any part of the money arising from the 
said sale, till the other creditors were paid up equid with 

them» The estate had been sold; and the personal 

estate not being sufficient for pajrment of debts and legacies, 
they were ordered to be paid out of the money produced 
by the sale of the real estate'. 

And where John Taylor, by will dated 2d January, 1788, 
directed all his just debts and funeral expences to be paid 
out of his personal estate ; and if his personal estate should 
not be sufficient, he charged his real estate with, so much 
thereof as his personal estate would not extend to pay ; and 
then devised his real estate to trustees, subject to annuities 
and other payments, to the use of the plaintiff for life, 
with remainders over, and gave several legacies ; the per«> 
sonal estate proving deficient, it was declared that the lega- 
tees were entitled to stand in the place of the creditors, for 
so much of the personal estate as had been exhausted by 
them in pajnnent of their debts*. 

Thus having proceeded, we shall now attend to lapsed 
and vested legacies, as that where any legacy or personal 
estate is given to one, his executors, administrators, and as- 
signs, or any real estate to <me and his heirs : if the legatee 
or devisee die before the testator, what was given them will 
be lapsed, the same as if a legacy, or if real estate should be 
given to one person absolutely, without any mention of any 
other person to whom it should go in case of his death ; aa 

'' Bradford v. Foiey, 3 Bro. Cha. ■ Wehsier v. Alsop, 3 Bro. Quu 
Rep. 351. n. Rep. 351. n. 
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here on the death of the person to whom the pe^rsonal estate 
ts given, if he die bef<M*e the testator^ the legacy will un- 
doubtedly be lapsed^f and fttnk into the reriduum of the tesi- 
tator's personal estate (IS); and if wanted for paying debts 
or other legacies, must be applied by the executor for that 
purpose ; if not wanted^ must go to the residuary l^atee, 
if any one is appointed; and if no residuary legatee is ap« 
pointed, then the same shidl be disposed of in manner here- 
tofore shewutt. And, as to the real estate, it will be as if no 
devise thereof had been made, and the same will descend to 
the testator's heir at law. 

So where the devise was to A and his issue, remainder to 
B and his issue, remainder to the heirs of A. A dies in the 
lifetime of the testator, without iasue. B dies also in the 
lifetime of the testator, leaving a daughter, who was dso 
heir of A. Held by Parker chief justice, and the whole 
court, that the daughter took nothing, either as the issue of 
B or the heir of A, though it was argued, that, in the event 
which had happened, she might talqB by purchase under the 
description of A's heir^c. And if there is ^ devise to A and 
the heirs of his body, and^or wmi of such issue to B, and A 

' Mai^nk & Brooks^ I Brown's the legatee was dead ; but it could 

Cba. Rep. 84. In this case it was not be admitted, 
contended for parol evidence to be " Page 214. 
let in to prove, that the testator knew *■ Doug- i.^P» 3S9. n. 2d edit, 
at the time of making the will that 

(IS) A residuary bequest differs from a specific or pecu- 
niary legacy «in regard to its disposition after it has lapsed. 
Where a specific or pecuniary legacy is revoked, or from 
whatever cause it fails, it becomes a part of the residue for 
the benefit of the residuary legatee ; but if a gift of a portion 
of the residue fails, it will not accrue in augmentation of the 
remaining portions, as a residue of residue, but instead of 
resuming the nature of residue, will devolve as undisposed 
of. For residue means only all of which no effectual dispo- 
sition Is made by the will, other than the residuary clause ; 
but when the disposition of the residue itself faihi, to the 
extent to which it fails, the will is inoperative. See Creswelly. 
Chesl^tif 2Eden, 123. Skr^mshery.Northcofe, iSwanst. 566. 
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dies before the testator, leaving issue, such issue shall take 
nothing, and th^ limitation to B shall not be construed an 
executory devise, but shall vest in possession, as an imme- 
diate estate f. 

But where the testator ordered the interest of residue to 
be paid to his five sisters for and during the term of their 
natural lives, and in case any of his sisters should die 
leaving issue, that the trustees, ^' do and shall pay, assign, 
^ and transfer the share or proportion of the said ruiduunif 
** to fBohkh hi$ sisters so^ deceased toas intitled, at or before the 
^ time of her decease^ to receive the interest and dividends 
^ thereon, unto and amongst all and every such child or 
^ children oi such deceased sister equally between them, 
*' share and share alike, at their respective ages of twenty* 

** one years." The testator died, leaving four of his sisters 

surviving him. One of his sisters died in his lifetime; 

and two of her children wha had attained their ages of 
twenty-one years, and were the only other next of kin to 
the testator, filed their bill against the executors, the sur- 
viving sisters, their husbands and children, claiming to be 
entitled to one-fifth of the residuum of the testator's per- 
sonal estate, as children of the deceased sister, and insisting, 
if they were not so, that the testator had died intestate, as 
to that one-fiflh of his personal estate. — It was contended 
for the defendants, that in order to take, the children must 
be children of such sisters as would be intitled to take the 
interest and dividends during. their lives. But, Lord Chan- 
cellor thought the plaintifis were intitled to this as an 
executory devise, and that, in a will so loosely drawn, it 
was more probable that was the testator's intent than the 
contrary ■. 

And where the interest of a sum of money was given to 
A for life ; and after her decease the principal to the son 

y Tliiu it was held by the court sidered as law, that the precise que*- 

of K. B. in Hodgson v. Ambrosct tion in that case ought not now to 

Doug. Rep. 357. 2d edit. And be litigated. 

that the case of Coulsonr. Caulson, * Rheederv* Oufcn, 3 Bro. Cha. 

(2 Atk. 246.) has been so long con- Rep. 240. 
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and daughter of K by the former husband Mr.W. eqnaB^ 
between them, share and share alike, but if either of them 
should die before the decease of their mother, the whole to ibe 
survivor. — The daughter and son both died in the lifetime 
of their mother, and the son surviving the daughter, it was 
held the legacy vested in him, and on his death went to biiS 
administrator ^.—f- A bequest of residue was to certain per* 
sons equally to he divided between them, share and share 
alike, and testatrix directed, that in case of the death of any 
of them (the said residuary legatee&) before her^ then the 
share or shares qfhim% her, or them, so dying before her^ should 
go to, bf^had and received by his or her legal representatives* 
One of the persons died in testatrix's lifetim^> and it was 
held his next of kin shall take his sh^re of the residue ^. 

If a contingent legacy, gr legacy depending upon some 
event that m^ or may not happen, be lefl to any one, this 
may become a lapsed legacy, although the legatee survive 
the testator, as if a man devise to his da^ughter 100/. when 
she shall be married, or to his son when he attains his full 
age ; or {/^ he attains the age of twenty-one, and they die 
before that time, their legacies are lapsed (14); but it is 

» Smrfield T. Jffoweh 3 Bro, Cha. * Bridge v. Ahbo^^ 3 Bro. Cha. 
Rep. 90, Eep.224, 



(14) But although in the instances enumerated, there is 
no gift of the legacjr prior to the time appointed for pay- 
ment, so as to vest it in interest before that period, yet if in 
any of those instances the testator had given the inter* 
mediate interest to the legatee, or directed it to be applied 
for his benefit, that circumstance would have vested the 
legacy ; and the principle upon which the legacy would there- 
by have become vested seems to be this, that as no interest 
could accrue to the legatee previously to the time appointed 
for payment of the principal, the testator's intention by 
giving interest must be presumed to have been to give such 
principal in all events to the legatee, and to have allowed 
him intermediate interest as a recompense for the for- 
bearance of the capital. Toner eau v. Fonereau,% Atk, ^^5. 
Walcott v. Hall, 2 Bro. C. C. 305. Leake y. Robinson^ 
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Otherwise, if the devise was to them to be paid at their ages 
of twentj-one « ; for a legacy to one, to be paid tvhen he 
attains the age of twenty-one years is a vested legacy ; an 
interest which commences lit presenti, or immediately on the 
death of the testator, although it be solvendum inJuturOf or 
to be paid in future; and if the legatee suryive the 
testator, although he die before that age, his representatives 
shall receive the legacy out of the tesUtor's personal 
estate, at the same time it would have become payable if the 
legatee had lived. This distinction is borrowed from the 
civil law ; and its adoption in the temporal courts is not so 
much owing to its intrinsic equity, as to its having been 
before adopted by the ecclesiastical courts. For, since the 
chancery has a concurrent jurisdiction with them, in regard 
to the recovery of legacies, it was reasonable there should 
be a conformity in their determinations, and that the subject 
should have the same measure of justice in whatever court 
he sued. But if such legacies be charged upon a real 
estate, in both cases they shall lapse for the benefit of the 
heir ; for with regard to devises affecting real estate, the 
ecclesiastical court hath no concurrent jurisdiction <>. — In 
a late case where legacies were given to in&nts out of land 
(charged generally with debts) payable at twenty-one, with 
interest at three per cent. One of the infants dying before 
that age, Sir Lloyd Kenyon, afler great consideration, de- 
creed that the legacy lapsed ^. 

To determine the vesting of contingent legacies be- 
queathed in a variety of forms by different testators, such a 
number of suits have been commenced and prosecuted in 
the court of chancery, even within this last century, it 
would be endless to attempt to enter upon all the particular 

« Law of Test. 234. « Gawler ▼. Siandewicke, 1 Bro. 

* 3 Black. Com. 513. Clia.Rep. 106. n. (S.C. 2 Cox, 15.) 



2 Meriv. 386. The same presumption, however, would not 
be afforded by a direction for maintenance out of the 
interest. Ptdsford v. Hunter, 3 Bro. C. C. 4?16. 
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sttbdeties and refineiiientd into which this doctrine has been 
Sfun out; we must therefore refer to the adjudications that 
have been hereon, the cases whereof are collected by Mr. 

Cox f 05). 

Concerning legacies extinguished, by means of a for* 
tune given after the wiU was made: where one of two 
legacies given to the same person by the same will^ may be 
a revocation of one of them : where a legacy given by a 
debtor to his creditor may be presumed a satisfaction of the 
debt: and a legacy being adeemed by testator's selling 
stock, specifically bequeathed, we have heretofore treated in 
different parts of our work, which may readily be discovered 
by turning to legacies in the index. 

As to interest due on contingent legacies, and legacies 
payable to children when they attain twenty-one years*. By 
Lord Chancellor Hardwicke, in a case before the court of 
chancery : cases of this kind, how far a legatee, who is not 
entitled to the payment of the legacy immediately, shall 
have interest in the meantime, depend upon particular cir«> 
cumstances. Some upon relationship, some upon the ne-^ 
cessities of legatees, and most of them upon the particular 
penning of wills ; so that there is hardly one case which can 
be cited that is a precedent for another : some things are 
certain in these cases, as where a legacy is given generally at 
marriage, or at twenty-one ; there the vesting and time of 
payment are the same, and it shall not vest till marriage or 
twenty-one. To go one step farther, where a legacy is 
actually vested, as being given to an infant payable at 
twenty-one; yet it shall not carry interest, unless something 
is said in the will that shews the testator's intention to give 
interest in the meantime. But all these cases are subject 
to this exception ; if it is in the case of a child, then let 
a testator give it how he will, either at twenty-one, or at 
marriage, or payable at twenty-one, or at marriage, and 

' 2 P. Will. 612. note 1. 4tfa edit. 

(15) See also Roper on Legacies, vol. i. p» 151 — 253. 
and p. 435 — 1^5. 
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the child has do other proyistoo, the court will give interest 
by way of mainteDance ; for they will not j^esume the &ther 
ao unnatnral as to leare the child destitute f« 

In the case of Chatoorth and Hooper^ where there was a 
devise of the residue to an infant payable at twenty-one,, 
with a renuunder over in case of her dying under that age. 
The question was, Whether, as the infant died under age, 
the interest, from the death of the testator to that of the in- 
fant, should go to the infant's representative^ or to the re- 
mainder-man, that is, the person to whom devised, in case 
of the infwit's d3ring under twenty-one ? By Mr. Baron Eyre, 
for Lord Chancellor ; The whole residue is here given to 
the infant; what is to become of the produce? Where 
would the use be if it was a specific thing, or the rents if it 
was land ? — The interest is the natural produce. It is not 
a charge upon any body. The produce must go to the per- 
son who has the thing liable to be devested ; when devested 
it must from that moment go to the person who comes in ; 
and decreed accordingly K 

It hath been determined, that where a legacy is devised 
generally, and no time ascertained for the payment, and the 
legatee be an infant,, he shall be paid interest from the first 
year after the testator's death ; but if the legatee be of full 
age, he shall only have interest from the time of his demand 
after the year ; for where no time of payment is set, it is 
not payable but upon demand, and the legatee shall not 
have interest but from the time of his demand, except he be 
an infant, to whom laches or negligence is never imputed. 
But, where a certain legacy is left, payable at a day certain, 
it must be paid with interest from that day K 

Where a legacy is given charged on lands or money in 
the funds, which yield an immediate profit, and there is no 
day of payment mentioned, the legacy shall carry interest 
from the testator's death. But where it is charged on the 
perscmal estate, which cannot be immediately got in, there 
the legacy bears interest only from the end of the year after 

« Heath and Perry, 3 Atk. 101. ' Prec. Cha. 161. 2 Salk. 415. 

» 1 Brown's Cha, Rep, 82, 
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the death of the testator K If a legacy be brought mto 

court, and the legatee hath notice of it, so that it is his fault 
not to pray to have it, or that the money should be put ou^ 
in such case he shall lose the interest from the time the money 
<was brought into court, unless it be put out by the courts 
•which if it is, the legatee shall have the interest it yields ^ (16)* 

' k 2 P. Wai. 26, 27. 1 Ilnd.J27. 

(16) The old rule that the payment of interest on a 
legacy should depend on the circumstance of the fund out 
.of which it is to be paid being productive or barren has 
been exploded ; and it is now established, that a pecuniary 
legacy aoes not bear interest until the expiration of a year 
after the death of the testator, although he should have left 
funded property only, Gibson v. Botti 7 Ves.96. The rule 
is founded on this reason, that interest is given for the non^ 
payment of the legacy when due, and that a legacy ifor the 
payment of which no other period is assigned by the will,^ 
IS not due until the end of the year. But this general rule 
has several exceptions. The first exception is in the case of 
a specific legacy. That being an immediate gift of the 
fund which is severed from the bulk of the estate, is con- 
sidered as being specifically appropriated for the benefit of 
the legatee, and consequently it carries with it all its 
produce. Barrington v. Tristram^ 6 Ves. 34?5. Another 
exception is a legacy to an infant child of the testator. The 
foundations of that exception are, the natural obligation of 
the parent to provide for his child, and the incompetence of 
the child to give a discharge for the principal. . The courts 
therefore, concludes that the parent has postponed payment 
of the principal, in respect only of this inability to give a 
discharge, and infers an intention that interest shall be paid 
immediately. Carey v. AskeiJOy 1 Cox, 243. Cricket v. 
Dolby y 3 Ves. 10. Chambers y.'Goldtoin, 11 Ves. 1. Raveti 
V. Waitey 1 Swanst. 557. This exception has been extended 
to infants towards whom the testator has placed himself in 
loco parentis, Acherlev v. Wheeler, 3 Ves. 10. ; and to illegi- 
timate orphan grandchildren. Hill v. Hill, 3 Ves. & Bea. 183. ; 
and it has also been applied where circumstances exist from 
which the court infers an intention that the legacy shall be 
applicable to the support' of an infant legatee. Beckford 
V. Tobin, I Ves, sen. 308. Tyrrell v. Tyrrell, 4 Ves. 1. 
Lambert v. Parker, Coop. .143. Pett v. Felloivs, 1 Sw8nst% 
561. n. But the case pf illegitimate infant children does not 
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Before an executor or administrator pays a legacy, for 
which he has one year allowed after the testator's death, 
wheve there is no time limited for paying it, as we have 
lately seen^ ; he should first observe what debts are unpaid, 
and how far his assets, or what he has of the testator's estate 
will extend to pay them (17); secondly, what general or pe- 
cuniary legacies are to be paid, and what he has to pay them 
with, and whether it will be necessary for any abatement, 
specific legacies not being to abate if there is enough besides 
to pay the debts <» ; and herein it behoves the executor to be 
earefiil, the rule being, that where an executor pays a lega^* 
cy, the presumption is, he hath sufficient to pay all legacies, 

"" Page S15. " Mentioned page 316. 

fall within this exception, Loumdes v. Lotondes^ 15 Ves. 301. ; 
nor does that of a wife, Stent v. Rohinsoriy 12 Ve8.461.; 
nor the case of a nephew, 3 Ves. 12. ; and the exception 
will never be extended in favor of an adult legatee. Raven 
V. Waite^ 1 Swanst. 553. And where a father makes an 
express provision for the maintenance of his child out of 
another rund, interest cannot be claimed upon a legacy until 
it becomes payable. W^nch v. Wynchy 1 Cox, 433. A 
third exception out of the general rule is where the legacy, 
whether vested or not, is payable at a particular time, and 
the will is silent in respect to interest ; in that case interest 
shall not commence until the time of payment: for as 
interest is given only for delay of payment, it follows that 
before the OBy of payment arrives, no interest can accrue to 
the legatee. Tyrrell v. TyrreUy supra. Descrampes v. 
Tomkinsy 4 Bro. C. C, 150. n. Where an annuity is given by 
will, the first payment is to be made at the end of the first 
year afber the testator's death, because it commences im- 
mediately upon the happening of that event. Gibson v. BoUf 
7 Ves. 96. 

(17) In a late case a question arose whether an executor 
could safely make payment of legacies, or deliver over a re- 
sidue while there was an outstanding covenant of his testa- 
tor which had not been and never might be broken; 
and Sir William Grants on a review of the authorities, or- 
dered the funds to be made over to the parties on thehr 
giving a sufiicient indemnity to the executor to be approved 
by the master. Simmons v. BoUand^ 3 Meriv. 547. 
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which the court will oblige hicKt if solvent to pay ^ (18). If the 
executor hath made an inTentory in such manner as hereto- 
fore shewn p, and there are not effects sufficiait to pay all 
the legacies, it seems, that before he hath paid any legacy, he 
may retain a rateable part or. proportionable deduction from 
the general legacies, in order to pay them proportionably ; 
and herein he caimot prefer himself, as hath been mentidned ^ 
■' ■ ■ How the executor is to pay the duty for the legacy he 
discharges, will be shewn in the appendix. 
' With respect to paying legacies to infants: in a ease 
v^ere the testatrix gave the bulk of her fortune to her exe^ 
cutor, upon condition that he paid three several legacies of 
100/. into the hands of three children, within a year after 
her death, which the executor accordingly paid ; one of the 
children being then sixteen years old, another fourteen, and the 
youngest nine. And after this the children brought ^teir bii 
in chancery against the executor to be paid their legacies, 
suggesting that the money paid during their infancy had been 
embezzled by their father^ who was now insolvent, and that 
this was a fraudulent payment to the father* The executor, 
in his answer to the bill, denies that he ever knew of tbb 
mon6y coming to the father's hands. By Lord Chancellor 
Hardwieke: In cases where the legacies have been very 
small, the payment thereof into the hands of minora have 
been allowed by this court : but in this case, notwithstanding 
the sum is above 100^., I will not strain the rules of this court 
to make an executor pay it over again. Yet, after his lord- 
ship had looked into the cases, the next day he said that he 
found this a very doubtful poiiit ; and would not determine 
it without taking time to consider thereon, unless the exe- 
cutor would agree to give the children something ; and upon 

2 Ves. 194. <i Page 312. 

P Page 44. 



(18) And an executor who has paid legacies stands in a 
situation in which it is not competent to him in equity to al- 
lege that debts are unpaid. Freeman v. Fairlie^ 3 Meriv. 36. 
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the recommendation of the court, he agrees to give them 501. 
to be divided among them, and each side were to abide bj 
their costs t and it was made part of the decree that the 50^ 
was paid by the consent of the parties '• 

If a legacy, when due, be paid to the faUier of an infant, 
it is no good payment, and the executor may be obliged in 
equity to pay it oyer again ; as where a legacy of 100^ was 
devised to an infant of about ten years of age, and the exe- 
cutor paid it to the father and took his receipt for it ; and 
during fourteen or fifteen years afterwards the son rested 
satisfied, on the father's promising to give him the legacy i 
yet at length the father and son being joint traders together, 
became bankrupts, and this legacy of 100?. was, amongst 
other things, assigned by the commissioners for the benefit 
of the creditors ; whereupon the assignee brought a bill in 
the court of chancery against the executor for an account 
and payment thereof. The defendant insisted on the ex* 
treme hardship of his case if he should be obliged to pay it 
o^er again ; and that formerly payment to the father was al- 
lowed to be good. But the Lord Chancellor said, he thought 
the rule of this court, in not sufiering parents to receive their 
children's legacies, was founded on very good reason ; and 
therefore, to discountenance and deter others from paying 
such legacies to the parents, he decreed for the plaintiff 
gainst the executor*. And where a legacy of 125/. wa^ 

' PMUps ▼. Pagett 2 Atk. 80. the same was held to be weU paid 

' JDagley v. Tojfeny, 4 Bacon's to A, and the biU was^ dismissed. 

Abr. 429. Where a legacy of 100?. Cooper v. Thornton, S "Bro. Cha. 

tras given %o k tobe equcily divided Re|u. 96. (19). In the decision of 

hetu>een htmself and hi$ family y and this case the master of the rolls in- 

pa^yment thereof made to A, whose vestigated the doctrine of the two 

ehiljdren afWrwards filed a bill last cited cases, and acquiesced there- 

against the executors for the legacy, with. 



(19) And where B bequeathed 2000^. reduced annuities 
to C for life, with remainder to C's daughter, for her and 
her children's use, on the death of C, Sir William Grant held 
that her daughter was entitled to a transfer of the stock and 
payment of the dividends which had accrued. Robinson t. 
TickeU, 8 Ves. 14?2. See also Hammond \* Neame, 1 Swanst. 
35. Curtis v. Rippon, 5 Madd. 434. 
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given to an infant^ being but ten yearly old^ and the same wsis 
paid to his father, who died insolvent, and of whom the exe- 
cutor had taken a bond to be saved harmless ; it was decreed 
that the executor should pay the legacy over again, for he 
had paid it at his own peril by taking the bond K 

If a legacy be left to an infant under seven years of age, 
the father, or next of kin, on applying to the spiritual courti 
are usually assigned curators, and thereby enabled to sue for 
the legacy ; and if the minor is above seven years of age, he 
is to choose a curator, and request the judge of the court to 
assign him. But although such curator may be assigned, it is 
not advisable for the executor to pay the legacy until suit 

' 1 Cha. Ca. 245. Where a le- the world, or put him out an ap- 

gacy is given to a child by a relation, prentice, or clerk, with the money 

a father cannot make use of it in the arising from the legacy, and if he 

maintenance of such child, but must does it, he shall not be allowed it. 

provide for him out of his own JDarleyy. Darley, 3 Atk. 899. (20).' 
podtet ; nor can he set him out in 

(20) This rule is not rigidly adhered to. In cases of ne- 
cessity, arising from the distressed and embarrassed circum- 
stances of the father, the interest of the legacy, will be ap« 
plied towards the maintenance of the child. Andrews v. 
Partington, 3 Bro. C.C. 60. S. C. 2 Cox, 223. 15 Ves. 122. 
So where the will has contained an express direction for 
maintenance of the legatees out of the interest of the lega- 
cies, and there have been other children, not the objects of 
the testator's bounty, such maintenance has been ordered, 
on the ground of the father's not being of ability to educate 
the favored children in a manner suitable to their fortunes. 
Hoste V. Pratty 3 Ves, 730. Mundy v. Earl i/otue, 4 Bro. 
C.C 223. And in a late case where the father's income was 
6000^. a year, but his expenditure was correspondent. Sir 
William Grant, on the application of the father, ordered 
maintenance for the children whose expectations were con-^ 
siderable. Jerooise v. SUk, Coop. 52. And whenever the 
father is not of ability, the court will allow maintenance for 
the children, although the mother has a competent separate 
estate, because she is not under a legal obligation to maintain 
them. Haley v. Bannister, 4 Madd. 275. See the cases on 
the subject of maintenance collected by Mr. Eden, in his 
note to Andrews v. Partington, 3 Bro. C.C.. 60. See al^o 
. Marshall v. HoUotoay, 2 Swanst. 436. 
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hath been connnenced against him ; for then he may pay it 
into the spiritual court if the suit be there commenced, and 
he be thereunto cited; and thereby. he will be discharged** 
And when suits have been commenced in the court of chan*- 
eery, by guardians for infants' legacies, and executors pur- 
suant thereto have paid the money into court, they have been 
indemnified against any future claim. 

In several cases relative to paying legacies to infants, it 
hath been observed that, where the legacies were very small, 
the payment thereof into the hands of infants hath been al- 
lowed ; and in a cause before the court of exchequer, it was 
said by the chi^ baron, that a legacy might be safely paid 
into the hands of an infant having proper evidence of the 
payment ; as in Wentworth's Office of Executors ^ ; where it 
is laid down, that if the infimt be fourteen years of age, the 
payment of a legacy to him will stand good, and if the exe- 
cutor have proof of the payment, he is well enough ac- 
quitted from any second payment; and it was thought 
by Mr. Wentworth, that on demand and acquittance 
tendered, an executor would be safe in paying a legacy 
to an infant of tender years in the presence of his 
guardian X (21). 

" Oughton's Ordo Judiciorum, ^ Bunb. 240. 

358. * Went. Off. Exec. 219. 22a 



(21) An executor may discharge himself from all respon- 
ribility on this head by virtue of the statute S6 Geo. S. c. 52. 
s. 32. by which it is enacted, that where by reason of the 
infancy, or absence beyond the seas of any legatee, the exe- 
cutor cannot pay a legacy chargeable with duty by virtue of 
that act, (that is to say) given by any will or testamentary 
instrument of any person who shall die af^er the passing of 
that act, it shall be lawful for him to pay such legacy, afUr 
deducting the duty chargeable thereon, into the Bank of 
England, with the privity of the accountant-general of the 
court of chancery, to be placed to the account of the legatee, 
for payment of which the accountant-general shall give his 
' certificate on production of the certificate of the commis- 
sioners 9f stamps, that the duty thereon hath been duly paid^ 
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As to paying legacies to married womea ; where a legacy 
of lOOl. being devised by a father to his daughter, Elizabeth 
Palmer, a feme-covert, and after the testator's death, his 
eitecutor pays it to Elizabeth, who spends it in her own 
maintenance ; her hosband sues for it ; and the question 
was, Whether this was a good pa3rment to the wife ? It 
being in proof that at the time of making the will. Palmer and 
his wife lived apart, and the husband did notidlow her main- 
tenance, and so it is a strong presumpti<m that the devisor 
intended this for her separate use. By the Lord Keeper: If 
it had been so given in express terms, the payment to her 
had been good ; but as it is, the husband must have it de- 
creed: he said, that in case vdiere a tenant paid his rent to 
his landlady, not knowing that she was nuurried, yet the hosr 
band made him pay it over again, and no help for it. — The 
will appointing the legacy to be paidwithin six months after 
the testator's decease ; the Lord Keeper likewise decreed the 
husband interest from that tim^ y. ^ 

This being the effect of a bequest to a married woman, it 
is therefore usual to bequeath to some perscm in trust for 
her, or to herself, expressing it to be for her s^arate use> 
as thereby to prevent what is bequeathed being subject to 
the debts or control of her husband : as where a man devised 
his real estate to his daughter f6r her separate use, exclusive 
of her husband, to hold the same to her and her heirs, and 
that the husband should not be tenant by the curtesy, nor 
have the lands for his life, in case he survived his wife; but 
that they should upon the wife's death go to her heirs* The 

y Palmer and Trevor, 1 Vern. 861. Law of Test. 250. 4 Bum's £ed. 
Law, 319. ) 



and such payment into the bank shall he a sufficient dis- 
charge for such legacy, which, when paid in, shall be laid 
out by the accountant-general in the purchase of S per ceqt. 
consolidated annuities ; which, with the dividends thereon, 
shall be trcmsfared or paid to the person entitled thereto, or 
otherwise applied for his benefit, on application to the court 
of diancery by petition, or motion in a summary vmy* j 
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bttiband becmniDg bankrupt^ ftodthe commissioiierslaivtng 
wsigned this estate to the assignees, the master of the rolls 
heidy that this was a trust in the husband, and that there was 
no difference where the trust was created by the act of the 
party, and where by the act of law, and decreed a convey* 
ance to be made by the assignees to the separate iwe of the 
wife "• 

. Legaciesi which, as will presettdy be seen* are suable for 
in diancery ; if the husband and wife sne for a legacy giveyi 
to the wife, tb& const wiU not compel the payment of it 
«al i « tbe hiwiisnd make a settlement on the wife. And if 
luisband become baid^rupt, and the assignees sue for the wife's 
property in a court of equity, they must take it subject to 
the same equity of providtng for the wife as the husbuid was 
subjeci(te«(22)^ 

* Bermei v. DaDif, 2 P. WiU. 316. ■ 2 P. Wflh 641. S P. Vtm. Il 

9 Atk.490. 



(22) The right which the wife has in a court of equity to 
claim a provision by way of settlement on herself and her 
children, out of a legacy bequeathed to her, is not, it seem^ 
forfeited, though she elope from her husband and cohabit 
with another man. Ball v. Montgomenff 4 Bro. C. C. SS^ 
But the wife may waive her equitable right to a provision ; 
and if she consent in court that her husband shall receive the 
legacy, tlie court will direct it to be paid to him without re- 
quiring a settlement. Dimmock v. Atkinson^ S Bro. C. C. 
195. EUis V. Aikimofh Ibid* 666. Campbell v. French^ 3 Ves. 
321. And in a late case, where money was bequeathed to 
be invested in an annuity for the life of the wife for her 
separate use, it was paid to the husband upon her consent 
taken in court. Gullan v. Trimbei/, 2 Jac. & Walk. 451. n. 
The court, however, will not receive her consent to bar her 
equity until her share is ascertained. Spurling v. Rocfifori, 
8 Ves. 164. Jemegan v. Baxtevy 6 Madd. 32. Nor will they 
receive it unless a positive affidavit is made, that there has 
been no settlement made on the marriage, or, at least, that 
the wife's money has not been the object of it, Mitiet v. Hyde, 
2 Bro. C. C. 663. Hough v. JRifey, 2 Cox, 157. Bi^ord v. 
Bamdeny 1 Ves. jun. 512.; for if i^ have been made the subr 
lect of a settlement, the court will not authorize the wife's 

^ 2 2 
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The spiritual court and court of chancery are the courts 
ivhere legacies are sued for, the latter exercising a concur- 
rent jurisdiction with the former, as incident to some other 
species of relief prayed by the complainant : as to compel 
' the executor to account for the testator's effects, or to assent 
to the legacy or the like ^ ; and a bUl may be filed in the 
court of exchequer for a legacy (23).' 

In some cases an executor may be compelled to give se« 
curity for paying a legacy ; as where 1000^. was devised 
to a person to be paid at the age of twenty-one years ; and 
upon a bill exhibited against the executor, suggesting a de- 
Tastavit, and praying that he might give security to pay the 
legacy when due, it was agreed accordingly «. So where the 
testator devised 800^. to an infant, to be paid by his execu- 
tor when the in^t should attain the age of twenty-one 
years, and the infant by his guardian exhibited a bill that 

' b 3 Black. Com. 98. <= 1 Cha. Ca. 121. 



departing with it to any person, though she should consent 
on Tier examination. Fraser v. BaiUie, 1 Bro. C. C. 518, 
Richqrds v. Chambers^ 10 Ves. 580. And it seems that a 
wife cannot by consent in court dispose in favour of her hus- 
band, of her reversionary interest in personalty bequeathed 
to her by will. Pickard v. Roberts^ 3 Madd. 384. But see 
Hotaardv. Damiani, 2 Jac. & Walk. 458. n. As to the right 
of a wife to a provision out of her property as against the 
assignees of her husband, who has become a bankrupt^ see 
Whitm.B.L. 127. 

(23) An action will not lie at law against an executor for 
a pecuniary legacy payable out of the general funds of the 
testator, although assets be averred in the declaration ; for 
tlie law will not, fcom the mere circumstance of the execu* 
tor's being possessed of assets, imply a promise by him to 
pay such legacy. Deeks v. Sirutty 5 T. R. 690. Mayor of 
Southampton v. Graves, 8 T. R. 593. But where the bequest 
is of a specific chattel, and the executor assents to the 
bequest, the legal interest in the chattel vests absolutely in 
the legatee, and he may maintain an action at law for it, not 
only against a stranger, but against the executor. Doe d. 
Lord Sai/ & Sele v. Gui/, 3 East, 120. 
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the executor might give security for the payment of the 
money, it was accordingly decreed <>• And if a person poa- 
sessed of a lease for years, devise that his executors, out of 
the profits thereof, shall pay to every one of his daughters 20/. 
at their full age ; the executor may he sued in the spiritual 
court, to put in security to pay the legacies ; and as this be- 
ing to issue out of a chattel, no prohibition shall be granted ^ 
But where a legacy was given to a grand-daughter to be, 
paid at twenty-one, or marriage: and if she died before 
leither of those contingencies happened, then to go over to 
another : Lord Chancellor Hardwicke was of opinion, that as 
the legacy was devised over, nothing vested in the grand- 
daughter till one of the contingencies should happen : and 
therefore she was not entitled to have it secured U 

However, this opinion of Lord Hardwicke is controverted 
in a late case, wherein a legacy of 5000^. being given to a 
female infant to be paid at twenty-one, or marriage, with in- 
terest at U*per cent, (but if she died before, to sink into the 
residue), it was ordered to be paid into the bank, in order to 
8€)cure the legacy, and, if greater interest made, that it should 
be for the benefit of the child. — This cause was heard be* 
fbre the master of the rolls, and from his honor's decree there 
was an appeal to the lord chancellor. 

Lord Chancellor. — The rule seems to have varied, differ- 
ent opinions having obtained at different times. Lord Hard- 
wicke seems sometimes to have thought that money to 
be raised should not be raised till the time of payment. Pal" 
mer and Mason, I Atk. 505.-- Heath and Perri/y 3 Atk. 
101., are both strong cases to shew his opinion to be so.— 
Ferrand and Prentice, before Sir Thomas Clarke : E. Prentice 
gave to the plaintiff 2O01. to be paid ten years afler her 
death. Upon bill filed to admit assets and give security, or 
to pay the money into the bank, it was decreed that the 
executor should do so, and that he should have the interest 
in thfe mean time, and at the end of the ten years the princi- 
pal should be paid to the plaintiff* — Walker and Cooke ; Le^ 

* Law of Eiec 187. * ^ Palmer v. Maton, 1 Atk» 505^ 

« 1 RoU's Abr. 285. 
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gacy left to one to be paid at twenty-four, the plaintiff being 
twelve^ the father filed a bill that the legacy might be invested 
in the funds ; and decreed so, though it was declared, that 
the plaintiff was not entitled to the money till twenty-four.-^ 
Johnson and De la Cruze, 2000i. left to the testator's daugh- 
ter at twenty-<one, in default to her child ; if no child, to 
Mills ; bill to secure the fund. The court said a party so 
circumstanced might come here to have part of the personal 
estate secured for the legacy. In Price and Taylor^ the 
same was said to be the course of the court. These cases 
go to prove, that where a legacy is to be so paid, it must be 
secured. I do not see a distinction as to its being contingent 
dr merely future. If a legacy be payable at twenty-one, 
and the child dies, his executor cannot claim till the time 
when the child would have arrived at twenty-one, if the 
legacy does not bear interest ; but if it be with interest he 
may claim immediately. If it bears a less interest than the 
utmost use, the executor hath a right to the use of the 
money paying the modified interest. Chester and Painter, 
2 P. Wms., 335. Here I do not incline to alter the decree at 
the Rolls. The legacy is to the child, payable at twenty-one, 
with U* per ceni, interest, which is the ordinary interest 
given by the court. If the interest were severed from the 
principal, I must order that to be secured. Giving iaterest 
even at 2/. per cent, vests the principal. Whether a legacy 
be payable at a fixed or a contingent future day, the effect is 
the same. I must secure the interest of the fund. If the 
interest was severed as an allowance, I must secure a fund 
equal to it. The Master of the Rolls has done right in order- 
ing it to be laid out in the funds. But if it i^ould produce 
more than 4/. per cent., who is to have the surplus ? I may 
order it to be paid to the executor. — But should it produce 
less, can I order the executor to make it up? No. — I 
think, therefore, the produce must be to the use of the 
infant ff. 

Where the testator devised lands, and also ordered his 
j^ersonai estate to be laid out*in land, and settled to uses 

^ Green V, Pigot, 1 B«). Cba. Rep. 103, 
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mder wbieb the defendiuit took an estate for life only, with 
fenuunder over, and appointed the plaintiff executor. The 
defendant poBseased himself of the personal estate, and 
amongst other things, of securities for money. The plaintiff 
filed his bill, and the securities were ordered to be deposited. 
Some of the debtors being desirous of taking up their secu- 
rities.— Motion was made to the court, on the part of the 
plaintifi^ that the securities might be delivered up to him, in 
ord^ to receive the monies secured by them ; which was 
slightly opposed by defendant's counsel ; but it was ordered 
and that the plaintiff should deposit the money paid in the 
hankb(24)« 



CHAPTER VL 

OF DEVII^ES AND BEQUESTS TO CHARITABLE USES. 

Concerning devises and bequests to charitable uses, it was 
mentioned in a former chapter that, upon the construction of 
the statute 9 Geo. II. c. S6., a devise of land to trustees to 
be turned into money, and the money to be laid out in a 
^aritable use, is not good ; likewise, that a devise of a mort- 
gage or term of years, to be laid out in a charity, is void ; 
and if money be given to be laid out in lands, this is expressly 

^ J^m^s V. Jbfief, 8 Bro. Chs. Rep. 8a 



(24) According to the present practice, wherever a legacy 
is payable at a future period, the legatee, without any sugges* 
tion of an abuse of the trust by the executor, or that die 
fond is in danger, has a right to call upon the executor to 
have it divided from the bulk of the estate, and secured and 
appropriated for his benefit, as well where it is contingent as 
where it is vested. Carey v. Asketv, 2 Bro. C. C. 58. S.C 
1 Cox, 241. Cooper v. Douglas, 2 Bro. C. C. 232. Annui- 
tants are likewise entitled to the same equity, and to compel 
the executor to set apart a sufficient fund for the regu- 
lar payment of their annuities. Slanning v. StyUf 3 P. 
Wms. 835. 
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within the act ; but that money giv^n generally is not. On 
those points we shall now enlarge^ and proceed to treat 
on such devises and bequests as are void and within the 
meaning of the statute^ and such as are not! on money beibg 
devised to a charitable use ; and conclude the chapter wi^ 
treating on superstitious uses. And as most of the cases 
pertainbg hereto are in the name of the Attorney General, 
we shall here, for the reader's information, drop a few words 
concerning the reason of this, which is, that the King, as 
parens patriae the parent of the country, has the general 
superintendance of all charities ; wherefore it is always con* 
sidered, that it is he who erects, the subject is only instru- 
mental ; and thus his Attorney General is. the guardian of 
their rights, and relator of their claims, as well as their 
grievances, before the court of chancery ; so that the usual 
course of application to the court to establish charities, is by 
bill of information in the name of the Attorney General (1). 
As to such devises and bequests as are void and within the 
meaning of the statute. Where a devise was of lands to be 
sold and the residue of the money after payment of debts, &c. 
to a charity, it was held void by the statute K So where 
there was a devise of lands to be sold, and part of the money 
arising by sale to go to charitable uses 5 and the residue of 
the money was given over ; it was held that so much as was 
given in mortmain should lapse to the heir, and not go to the 
* Attorney General v. Lord Weymouth, Ambler's Rep. 20. 



(1) See 52 Geo. 3. c. 101., and 59 Geo. 3. c. 91., by which 
a summary remedy by petition si^ed by the Attorney or 
Solicitor General is, m certain cases, provided, in case of 
abuses of trusts created for charitable purposes. It seems 
that an order made upon a petition for relief under these 
statutes, which has not been signed by the Attorney or Soli*' 
citor General, is a nullity. Attorney General y. Greeny 1 Jac. 
& Walk. 303. But to all suits for charitable funds, the 
Attorney General is. a necessary party, except where a 
legacy is given to the officer of an estabnshed institution, as 
part of its general funds. WeUheloved v. Jones^ 1 Simons & 
Stuart, 40. 
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mtdiuury legatee ^ (2). And a devise of residue of real and 
personal estate which consisted partly of a term, to charity, 
whether it be an old term or created de nofoo^ anew, is held 
to be within the statute as to the tenn «• So a devise of re* 
sidtte of real and personal estate to a charity is held to be 
v<»d<i. And where testator possessed of a lease from the 
crown for years, of the right and power of la3ring chains in 
the river Thames, between Busby's Hole and London- 
bridge, for mooring of ships, and,, of all profits to arise 
therefrom, by his will devised the same to charitable uses ; 
it was held to be an interest in land, and within the statute of' 
mortmain.-* The Master of the RoUs held this lease from 
the crown to be a grant of the interest in the inheritance, 
and said. In Attorney General v. Merricke, [2 Vezey, 44«] 
Sir John Strange considered a mortgage in fee to be an 
interest in land ^ 

So where the devise was of the remainder of testator's 
effects, annuities, mortgages, &c* to a charity, the devise of 
the mortgages was held void : but that of his personal estate 
good (of which more particular mention will be made here-? 
after, in treating on devises and bequests that are not within 
the statute). — Master of the Rolls. The mortgages upon 
which the court has given judgment, were mortgages in fee, 
and this is only a mortgage for years. But that makes no 
difference ; it is an interest in land (3). The case of the 

^ Grosvenor v. HaBunif Amb. * Attorney General v. TomUnSf 

Rep. 644. Ibid. 216. 

< Attorney General v. Greaves, ' Negus v. CouUer, Ibid. 367. 
Ibid. 155. 

{2) And in a late case it was held, that money, produced 
by the sale of real estate bequeathed for charitable purposes, 
which were void by the statute^ was a resulting trust for the 
heir. Gibbs v. Rumsey^ 2 Ves. & Bea. 294. Where lease* 
hold estate was bequeathed upon condition that the legatee 
should assign part of it to a charity, the Vice Chancellor 
held that the legatee took the whole discharged of the con- 
dition. Poor V. Mial, 6 Madd. 32. 

(3) Johnson v. Sumun, S Madd. 4*5*7* S. P. So a bequest 
of money to the minister of a chapel to be applied in the 
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AHomey General v. Grows [above cited} is ftn authority, 
that a tena in gross is within the description of the statute ^^ 
So where a devise was of frediold houses to eight poor 
persons of a parish, the gift was held to be void ; and a 
personal fund attached to the freehold was also held void by 
the statute < (4). And where a bequest was of lOOCtf. by sale 

' AU(mwy General v. CaldweU, * Attorney General y. Goulding,2. 
Ibid. 635. Bro. Cha. Rep. 428. 



discharge of a mortgage upon it has been held to be void, it 
being a legacy to be laid out in the purchase of a charge or 
incumbrance affecting land. Corbyn v. Frenchy 4? Ves. 4j18» 
And It has recentlv been determined, that if A. B., bavins^ 
i^everal charges on lands, by his will directs his trustees and 
executors to convert all his property into ready money, and 
after pajrment of his debts, legacies, &c. to pay the residue 
to his wife C. B., and C. B. by her will, disposes of the 
residue of her personal estate to charities, but the chargea 
on the lands are not paid off until after her death, the 
monies charged on the lands do not pass to the charities^ 
but the bequest of C.B. is in that rei^pect void. Attorney*^ 
General v. Harley^ 6 Madd. 321. 

(4) A bequest of persond property intended to be em» 
ployed for charitable purposes upon premises, the devise of 
which is void by the statute of mortmain, must fail as bein^ 
connected with and subsidiary to the void devise* Attorney'- 
General v. Whitchurch^ 3 Ves. 140. Chapman v. Br(»vn„ 
8 Ves. 404. Attorney-General v. Davies, 9 Ves. 535. And 
it should seem, that although the devise of the land be re-^ 
yoked by a subsequent conveyance or surrender, yet the 
bequest of the money would not be good. Attorney^Gefieral 
y. Hinxmany 2 Jac. & Walk. 270. And so a bequest of the 
residue of a fund, after an indefinite gift to purposes that 
are void by the mortmain acts, is also void, from the im- 
possibility of ascertaining what the residue would have 
been, if the prior purposes had been legal. Chapman 
v. Br&sDn, and Attorney Qeneral v. Davies, supra* But if the 
bequest of personal property can in any way be separated 
from a devise of the land, it will be applied according to the 
intention of the testator. Attorney- General v. Hinxman^. 
supra. Therefore where a testator directed real estate to be 
spldi and the produce applied, with so much of the personal 
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of lands to be applied in water-workB, for the use of the 
inhabitants of a town, it was held to be within the statute 
of mortmain as a public charitable use. — Lord Chancellor. 
Definition of a charity} a gift to a general public use^ 
which extends to the poor as well as to the rich ; many in- 
stances in the statute 43 Elis. carrjring this idea, as for 
building bridgeSi &c. The supplying of water is necessary 
as well as convenient for the poor and the rich K 

Where testator by his will gave dOOf. to the corporation 
of Queen Ann's bounty, to augment poor livings ; and di« 
rected his executors to divide the residue of his personal 
estate into three parts, and to pay one-third part either to 
the corporation of Queen Ann^s bounty, or the society for 
propagating the gospel; another third to his most ne- 
cessitous relations, by his father's or mother's side ; and the 
third to some public charity. The legacy to the cor- 
poration of Queen's Ann's bounty being held to be void, as 
by the rules of that institution it must be laid out in land, 
the third of the residue which was given to the same charityt 
or the society for propagating the gospel, was ordered on 
the same account to be paid to the latter [the relations] » 
and the legacy of the other third to some public charity, 
was declared to be good, but that the executors ought to 
dispose of it under the eye of the court, and therefore were 
to propose a charity to the master ^ (5). 

" Jones Y. WuSam, Amb. R^. 636. Where it is leported diat, 

651. the bequest to the mosi necettitaus 

* Widmore ▼. Woodroffe, 1 Bro. of my •* relations," shall go accords 

Cha. Rep. 13. n. S. C. Amb. Rep. ing to the statute of distributions. 

estate as should be necessary, to secure an annuity to A, for 
life, and afler his death to go to a chanty, it was held that the 
charitable bequest was void as to that part of the purchase 
money of the annuity which was recdized from the reel 
estate, but that it was good for the rest of the sum which 
was required from the personal estate. Watte v. JVehhi 
6Madd.71. 

(5) Where A, after bequeathing several annuities and 
some charitable legacies, gave the annuities upon the death 
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' Testator by his w31 gave to trustees 500/. out .of his per- 
sonal estate upon trust to lay out part thereof in erecting a 
small school-house, and a little house adjoining for the 
master to live in ; the whole purchase and building not to 
exceed 200^. ; the remaining 300/. to be laid out in the pur- 
chase of land, or some real security ^ for the maintenance of 
the master. Lord Hardwicke held, that the word realy must 
be taken in its known real signification ; therefore that 300^. 
legacy was void by the statute. But as to the 9G0L if they 
could get a piece of ground by the gift or generosity of any 
person, not by purchase, they might be at liberty to apply to 
the court to lay out that 9,001. in erecting a school-house 
thereon, but not to be laid out in land to build upon K 

But this decision of Lord Hardwicke's concerning the 
200^. is over-ruled, as is demonstrated in two later cases^ 
which we shall proceed to relate. 

Where a devise was of freehold and leasehold to be sold, and 
out of the money to buy land, and build an alms-house ; the 
same was held void both as to buying land and building an 
alms-hoifse. The case was as follows : Mary Parker by will 
devised all her freehold and leasehold estates to ttnistees, to 
sell, and out of the money to buy ground for an alms- 
bousie, in the parish of St. James in the city of Bristol ; and 
likewise to erect an alms-house, and to lay out the residue 
of the money in land ; and oiit of the rents and profits to pay 
certain stipends to twenty poor people, whom she had before 
appointed to be in the alms-houses: and until such pur- 
chases could be made, she directed the money to be laid out 

^ Attorney General v. Bowiesy 3 detenninatioii in Vaxighan and Far- 
Atk. 806. 2 Ves. 547.— The deter- yvr, 2 Ves. 182. 
mination was on the ground of the 

of the annuitants to the society for increasing clergymen's 
livings in England and Wales^ " for the perpetual purpose of 
" increasing their livings," it was held that as there was no 
other existmg charity which could possibly meet the de- 
scription in the will, the bequest was in eroct a bequest to 
the governors of Qjueert AnrC% bounty, and consequently was 
void. Middleton v. ClUAeroto, 3 Ves. 734. 
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on real qr goyeniment securities. Aud in case this charity 
could not by law take place according to her directions^ 
then she ordered trustees to lay out the money in such 
charitable uses, intentSi and purposes, as near to her in* 
tention as could be, and the laws would permit. She then 
gave the residue of her estate to such uses, intents, and 
purposes, as aforesaid. 

A decree having been made concerning the above menf 
Uoned estates, on a second hearing for further directions^ 
the Master of the Rolls declared. That if the trustees could 
obtain a gift of a piece of ground in St. James's parish in 
Bristol, they might erect an alms-house upon it. — On appeal 
from the decree at the rolls; after argument at bar, and 
.time for consideration, Lord Chancellor Henley delivered- 
his opinion. — As to the freehold, there is no doubt; that 
must go to the heir at law. The leasdiold, by reason of 
tlie devise being vdd, falls in the residuum. Quere. Whether 
the court shall marshal the assets: and by applying die 
leasehold, in the first place, to pajrment of debts, leave the 
other assets to be applied to the charity, and by that means 
do per obliquum what could not be done per directum. The 
old rule of marshalling was in case where a person had a 
double fund to resort to, and another person had a demand 
upon one of tiiose funds, the court has turned the persiw 
having the double security upon that fund which was not 
liable to the other person's demand, in order to leave that 
fund open which was. That was attended with no incon- 
venience to any person, and it effectuated the intention : 
but this would be a method to elude the statute, which I 
-will not do. 

The decree for building an alms-house, if the trustees can 
get the ground given them, is founded upon precedent of the 
Attorney General v. Botnles, which is an authority for the 
Master of the Rolls. But I feel only one authority, that of 
the House of Lords, which is a superior court : no other au<- 
thority has any influence on my judgment. That precedent 
has no influence on me ; it is contrary to the spirit of the 
statute. In common sense, it is laying out money in land : 
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Thus haTing proceeded to treat on such devises and be^ 
quests as are void and within the meaning of the mortmain 
act, we shall now attend to such as are not void. And as in 
the latter part of the last above cited cases, it is mentioned, 
that a devise of money to build on land that is already in 
m<Nrtmain, is not widiin the statute ; we shall proceed in 
shewing that, thus it was held where Dr. Conings, by will 
gave 200/. to the defendant Stotie, to be laid out in repairing 
the free chapel of Grendon-Court, part of his estate.— Lord 
-Chancellor was dear, that it was not within the words or 
meaning of the statute of mortmain. —.The words of the 
statute are, " to be laid out in purchase of lands," &c. — 
The meaning and intention of the act was, to prevent in- 
crease of lands, &c. in mortmain, beyond what was so at the 
time the act was made. This legacy is only to support that, 

given liberty to erect an alms-house, in case any body would 
have given the land. See 2 Eden, 215. n. However the 
doctrine of Lord Hardwicke is not supported by modern 
adjudications \ and it is now clearly settled, that a testator 
usmg the word " erect," in reference to the endowment of 
a charitable institution, must primdjacie be taken to mean 
that land is to be acquired for the purpose. He mky indeed 
qualify that expression ; and if, to use the words of Lord 
Eldoriy *' he manifests an intention that his purpose will be 
" sufficiently answered, by the hiring or beggmg of lands," it 
will not be intended that a purchase is to be made. Attorney- 
General V. Parsons t 8 Ves. 186. Pelham v. Anderson^ 2 Eden, 
296. Therefore in a late case, where a sum of money was 
be(|ueathed to be laid out in the funds, and the interest and 
dividends to be applied in providing a proper school-house, 
the bequest was held a good charitable bequest, inasmuch 
as a school-house might be hired. Johnston v. Sxvann, 
3 Madd. 457. And where a sum of money was bequeathed 
to erect a Blue'Coai School, and establish a Blind Asylum, 
with a direction that lands should not be purchased', and 
which direction was accompanied by the expression of an 
expectation that lands would be given for the charities, the 
bequest was determined to be valid. Henshato v. Atkinson, 
ib. 307. A gift of personalty to establish a school has been 
considered good. Attorney General v. Williams, 4* Bro. 
C.C.526. 
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whicb at the time of the will was in niortmain \ Aod where 
Iliomaji Mundyf lete rector of Bickton ia I>evoiishire» bj 
his will ggve two sams of HOOl. and lOCtf. to trustees, in trust 
to be laid oat in building a parsonage-house on the glebe oC 
Bickton, the same was held not to be within the statute of 
mortmain— --—.Master of the Rolls. It is not within the 
words nor meaning of the statute. The statute was intended 
to prevent new acquisitions in mortmain. Erecting a build- 
ing is not to be considered as such* Suppose the testator 
had not made such devise, he mi^t have been sued for di- 
InpidatioBSi and the money recovered would have been laid 
OiU upon the building. This is nothing moreo(7)- 

Where mortgages, chattels real and p^sonalty, are be* 
queathed to a charity, the bequest of the personalty will net 
be void. As where William Moor made his wiU 15th July 
17639 and gave the residue of his personal estate in these 
words: <* My will is. That the remainder of my effects, aa^ 
^* nuijdei, mortgages, bonds, or notes, with my househcM 
** finmtture, ftc be sold ; and what money they ^ia)l sell for, 
** I give to two charity schools for boys and girls of St. 
** Andrew's, Holbom, now kept in Hatton-garden, towards, 
f ' th^ edueatictt and clothing for ever, to be divided into 
<< two equal parts, half to each school." — It was here held 
that the devise of the mortgages is void, but being part of 
the enumerated residue, they were ordered to be applied 
first in payment of debU, before any part of the personal 

" ffarris V. Samet^ Amb. Rep. *» Ghtbb ▼. Attorney General, Ibid. 
651. 373. 



(7) It is now perfectly well settled, that when money is 
directed by wiH to be applied simply in the melioration of 
lands in mortmain, or for building upon them, and no ad- 
ditional land is to be put into mortmain, such direction will be 
enforced. AUomeg General v. Bishop of Chester, 1 Bro. 
C. C. 444. AUomey General v. Parsons, 8 Ves. 186. At- 
torney Generd v. Davies, 9 Ves, 543. Attorney General v. 
Manoy, 1 Meriv. 345. But to efiectuate the disposition the 
testator must himsdf point out or ascertain the lands in 
mortmain* Chapman v. Brofmnf 6 Ves. 404. 

A A 
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estate, to leave a larger fund for the charity. — The Master 
of the Rolls distinguished between the case where a mort- 
gage is given as a specific bequest, and where it passes by 
the residuary bequest, enumerated and described among the 
different species of estates, of which the residue consists, 
in the former case it cannot be first applied to pay debts, 
but in the latter it may ; and his honor gave directions ac» 
cordingly, that the mortgages should be first applied.— 
This, the reporter observes, is not properly marshalling as- 
sets, but arranging the different species of personal estate p. 

And where the testator being seised of a small estate and 
possessed of leasehold and other personal estate, by will, 
8d December 1754, devised all his real and personal estate 
to trustees, upon trust to sell and pay debts and legacies, 
and place out the surplus money at interest ; and to pay the 
interest to his brother for life ; and after his death the prin- 
cipal for the benefit of poor dissenting ministers living in 
any county. — A bill was brought by £. K. as heir at law 
and only next of kin, to set aside the chmritable bequests. 
It was in proof, that there are three distinct societies of dis- 
senters, and that collections are made for the poor ministers 
of each society. — Held, ihe bequest was not void for un- 
certainty, but should go to the poor ministers of each society. 
But it is to be observed that, what was thus to go, was only 
the iresidue of the personalty. — A question was made by 
the court. Whether they could marshall the assets in favour 
of the residuary bequests, by directing the leaseholds to be 
applied, in the first place, in payment of debts and legacies, 
in order to leave the rest of the personal for the benefit of 
the charity ? But it was given up on the part of the charity, 
upon the authority of the Attorney-General v« TyndaU^. 

William Grimmett, by will, devised 5-24ths of his estate, 
after the death of his wife, and payment of his debts and 
legacies, and also 20/. a year after the death of his brother, 
to be applied in clothing and educating twenty poor boys, 
sons of parishioners of Brighthelmstone in Sussex^ in the prin- 

P Attorney General v. CaldweU, < WaJler v. ChiidSy Amb. Rep. 
Amb. 635. 534. 
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ciples of the protestant religion, agreeably to the present 
national and established church of England, and in readings 
writing, arithmetic, merchants' accounts, and navigation; 
none to be admitted after eight, or continued after fifteen. 
And his will and pleasure is expressed to be, that the 5'®4ths 
of his estate, after his debts and legacies paid, together with 
the 20/. B year after the death of his brother, or which 
should be deeased as an equivalent to the 2M. a year, 5701. 
%o be invested in soase of the public funds where there is a 
parliamentary security to stand in the name of the trustees, 
until the inhok can he laid out in thepur<Aase qflandsy to the 
uitiifaction qf the governors and trustees whom he appointed, 
which lands are directed to be purchased in the names of 
the trustees to the uses aforesaid; that is, the interests, 
profits and rents of the 5-24ths of his estate, together with 
the interest, profits, and rents of the said 570/. after the 
death of his brother, or the lands which should be purchased 
therewith, should be applied annually for ever in clothing 
and educating twenty poor boys as aforesaid. 

The testator had no real estate. — It was insisted for the 
charity, that there is an election in the present case in the 
trustees, either to lay out the money in land, or continue it 
in the funds. — Lord Hardwicke. The testator directs his 
executors should settle and secure by lands of inheritance, 
&c., if he had rested upon such first words, this devise would 
have been clearly void ; but then he goes on in the disjunc- 
tive, or otherwise, as they shall be advised. If one method 
is lawful that shall be pursued and take effect. This is not 
a clear case — Query. If this is a good and valid disposition 
of the 570/. and 5-24ths of the remainder of testator's estate, 
or void by statute of mortmain ? — I do not lay any weight 
on the directions to place the money in the funds in the 
first place ; for that would be to make the validity of a will 
depend upon the order of the words. The direction is, to 
place the money in the funds until laid out in lands to the 
satisfaction of the trustees. When can that be? Not 
while this statute is in force. Suppose it had been, till by 
law it may be, such bequest would be good. Those words 

A A 2 
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must mean, when the trustees approve of laybg it out: that 
cannot be while the statute of mortmain is in force; it woald 
be to act contrary to their, trust. v. 

His Lordship further iorestigating the case said, suppose 
the trustees in this case would not act, the trust would de*- 
volve on the court, and I would order the money to be 
placed in the funds, and not invested in lands. Sir Joseph 
Jekyl always did so before the statute. «—•— Decreed the 
devise to be good, and the money to be invested in Soath-r 
jSea Annuities' (8). 

Shortly after this decree a case was before the court, in 
which testator had, by will, given his personal estate to tru»» 
tees, in trust, until they could meet with a purchase of land% 
and should actually purchase the same, to pay the interest 
of 120^. to and among such poor and necessitous persons in* 
habitants of the town of H. as his executors should tihink 
proper objects of diarity ; and willed that the trustees as 
$oon as they could meet with a suitable purchase, should 
lay out 120/. in the purchase of an absolute estate of inherit* 
ance in fbe-simple, to be conveyed and assured, and vested 
kk trustees for ever, in trust to pay and apply the rents, &c. 
to the charity. <-^ Master of the Rolls said, that Lord Chan« 
cellor declared, he did not think the case of GrimmeU v. 
Grimmett clear ; and that if there had heext express words 
of direction to trustees to settle and secure lands, &c. it 
would be widiin the statute.**- His honour was of opinion, 
that the second clause was directory and not discretionary. 
He was not for carrying the case further than Grimmett's, 
and decreed the devise void^ 

, If money be given to be laid out in lands or oihenvisef to a 
charitable use, it hath be^ determined that such devise is 

' Grimmett v. Grimmen, Amb. • MngHsh ▼. Orrf, July, 1754, 
Rep. 210. (1 Ves. jun. 548.) 

(8) See Grieve$*s case, 1 Ves. jun. 548., in which this 
case is observed upon, and where it i^ras held, that if the di- 
rection to the trustees to lay out the money in land be m» 
perativQ, the bequest is void in its nature. 
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good, by fesMm of the words lor ctherwise.'] As where a 
man made his will in these words : ** I will and desire, 
*< that my executors, within twelve months after my de^ 
** cease, do settle and secure, by purchase of lands of in« 
« heritance or otherwise, as they shall be advised^ out of 
** my personal estate, one annuity or yearly payment of 
** sol* to be paid yearly and distributed for ever, by my 
** '^lecotors, Uieir heirs and assigns, among the poor and 
^ indigeat people of Leeke, in the county of Stafford, in 
** auch manner as they shall think fit. And my wiU also is» 
** that my executoia do settle and secure one other annuity 
^ of 5^ to be paid yearly to the vicar of Leeke for the 
** time being for ever, for preaching an annual sermon on 
** the IStfa day of October." And the testator devised 
tbe residue of his personal estate to be equally divided be- 
tween his sisters, Mrs. Soresby and Mrs. HoUins. By the 
ixHrd Chancellor Hardwicke : The only question in this case 
is> whether the devise of the two annuities of 50/. and 5/« to 
diaritable uses, is void by the late statute of mortmain ? I 
am of opinion, upon this act of parliament, that this bequest 
was not void, and that there is no authority to c(»istrue it 
to be void, if by law it •can possibly be made good. The 
act of parliament is not at all aimed against perpetual dia* 
rities merely as suchf or to prevent the establishment or crea- 
tion of them, but is designed against the cases of perpetual 
charities in lands, and (as the title imports) to restrain the 
dispositions of lands whereby the same become unalienable. 
The whole recital, and enactbg part of the statute, take 
notice only ofthe unalienable disposal of land, whereby heirs 
are disinherited; and therefore the alienation and conveyance 
of lands to such purposes are prohibited^ And although 
there is a clause to prohibit money being laid out in lands 
to such purposes as would make them unalienable ; yet there 
is no restriction Whatsoever upon any one from leaving a sum 
of money by will, or any other personal estate to charitable 
uses, provided it be to be continued as a personalty, and the 
executors or trustees are not obliged or under a necessity of 
laying it out in land by virtue of any direction of the testator 
for that purpose. If a devise in a will is in the disjunctive^ 
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and leaves the executors two methods to do a particular 
thing, the one lawful and the other prohibited by law, 
can any court say, because one method is unlawful, that 
therefore the other is so, and the whole bequest void ? No ; 
for if one bequest is lawful, that shall be pursued, and 
take effect. It hath been argued against this devise, that 
the words ^r ever shew the annuities must arise out of 
some real estate, which only is capable of supplying them 
for ever ; for personal funds are too perishable and transitory 
in their nature to answer such everlasting annuities ; and if 
a particular sum were vested in stocky with design to pur- 
chase a particular yearly sum or annuity, it may happen the 
company may be quite dissolved, or tlie stock may fall, or 
interest be so reduced, that half the annuity may not be pro- 
duced. But these objections may be over-ruled. For if the 
company should be dissolved, the principal stock may be 
taken out and vested in some other company. And there 
may be annuities that may probably continue for ever, and 
yet not payable out of land. I will mention an instance of 
one which has lasted a century and a half, and may exist 
perpetually ; which is. Sir Thomas White's charity, being 
a disposition of money to be employed by continual rotation 
in loans to poor tradesmen, of several sums to be leut for 
a settled number of years, and then to be repaid. And any 
man may, at this day, give by will a perpetual charity in 
this manner. But if a man by will secures such loans by lands, 
or purchase of lands, such devise shall be void, and con-* 
trary to the late statute of mortmain* — After his Lordship 
had discussed another point of argument brought against this 
devise, as that the words [heirs and assigns] did import a 
purchase in land, or some real thing ; he says, I am of opinion, 
upon the whole, that there is nothing that makes this 
bequest void in every part: but it is good in that 
way which the law does not forbid. But I would not have 
it questioned, if a man should by his will direot a sum of 
money to be laid out in land, or upon rent-charge to be se- 
cured upon land for any charity, and. in the mean time (till 
it can be laid out) to. be invested in government securities 
for the benefit of the charity, but tliat such bequest will be 
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yotd ; because the final end and intention of the testator was 
to dispose of his money in land» and the investiture of it in 
govecnment and personal securities was but to secure it till 
a proper purchase of land or rent-charge offered. — As to 
the annuity of 61. there are fewer objections to that than to 
fbe other : for there is no direction at all for any money or 
pergonal estate to be laid out in land ; for the executors are 
only willed to ucure and settle 5L a^i^ear for the purpose 
there mentionedi and it must be secured upon a personal 
fund consistent with the will and intention of the testator, 
and not contradictory to the words of the act of parliament. 
— And as it is often said in the old books by the judges, 
that << I was by at the making of the act of parliament, and 
'< the meaning and intention of it was then said to be this 
^< or^that ;" so I was by at the making of this statute, and 
it was at that very time said by the legislature, that it 
would not hinder any charitable distribution of a personal 
estate. Therefore it was determined that the devise was 
good ; and that the money should be vested in South-sea 
stock, for the charitable purposes mentioned in the 
wiU t (9). 

< Soretbjf t. Hol&Mf 2 Bum's Eccle8.Law, SS6, 

(9) A devise to trustees of a reversion in land to be ap* 
plied by them and their successors and the officiating mini- 
sters for the time being of a methodist congregation,, as they 
should from time to time think fit to apply the same^ is not a 
devise to charitable uses within the statute. Doe d. Tbone v. 
Copestakey 6 East, 328. And it has been decided that if a 
testator mention particular objects in his will, who are in the 
first instance to enjoy the benefit of a general diaritable 
bequest, and who appear to be more immediately within his 
view and intention, the court will support the legacy in 
favour of the persons described, thougn it be under the 
necessity of annulling the disposition in regard to the general 
purposes of the charity. Blandfordv. FackereUf4i Bro. C.C. 
394. Doe d. Phillips v. Aldridge, 4 T. R. 264. See also 
Doe d. Burdett v. tVrighte, 2 Bam. & Aid. 710. But 
where the general object of the devise is void, to support, 
upon an btention of personal benefit, the particular interest 
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Hence we may perceive how kiMied propeity Ifi gtntrdfid 
from being affected by a devise or bequest to a eharitable 
use ; and yet no restraint is laid on money being bequeatiied 
to such use ; and thereby we have seen in the case last 
cited, a perpetual charity may be established: but it is well 
in bequeathing to bodies corporate^ companies, hospitals^ 
&c. to be accurate in describing themy as the fdlowing cases 
will demonstrate, and likewise further shew One power and 
benignity in the court of chancery with respect to dmritdbte 
bequests. 

J. S. by his will duly executed, gave his estate to B, his 
heirs, executors, and administrators ; and by a codicil written 
by himself, and not attested by three witnesses, declared the 
use to which he would have his estate applied, in the words 
following : " I would have the same employed for eacou- 
** raging such nonconformist ministers as preach God's 
*^ word in the place where the people are not able to allow 
** them a sufficient suitable maintenance ; and for the en- 
** couraging the bringing up some to the work of the mi* 
*• nistry, who are designed to labour in God's vineyard 
*^ among the dissenters : the particular method how to dis- 
'' pose of it I prescribe not, but leave it to their dis- 
** cretion, desiring you (meaning B) to take advice of C 
** and D." B, C, and D, all died before the testator. 
In this case two questions arose. 1. Whether both the 
trustees, to whom the disposition and appointment of the 
said charity was given, dying in the lifetime of the tes- 
tator, that charity was not gone, and in the nature of a 
lapsed legacy ? By King, Lord Chancellor : Hie substance 
of the charity remains, notwithstanding the death of the 
trustees before the testator; and though at law it is a lapsed 
legacy, yet in equity it is subsisting; and here is a suffi- 
cient certainty of the testator's intention to revive it. The 
intention therefore of the party is sufficiently manifest that 



of a devisee, it must be totally separate from that general 
object. Grieves'B case, 1 Ves. jun. 548. 
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this charity ahoirid conttmte within 4S Elis. c. 4. (10). The 
■econd question, whether this be a superstitious use within 
1 Edw* VI. c* 14. dissenters being such general words as com* 
prebend any persons, however opposite to the church of 
England. By the Lord ChanceUor: This cannot be a 
superstitious use within the statute; the dissenters here 
meant are protestant dissenters acting onder the toleration 
act 1 W. & M. c« 18. and decreed the renduum of the tes* 
tatoi^s estate to be disposed of to die charity, and ordered 
a sdieme to be laid before him for that purpose". 

" Attorney General v. Hickman, 8 £q. Cas. Abr. 193. 

(10) So where a testatrix gave all the residue of her per- 
sonal estate to A 6, desiring him to dispose of it in such 
charities as he thought fit, but recommending poor cler^* 
men with large families and eood characters ; and A B died 
nine years before the testatrix, of which she had full know* 
ledge, but made no alteration in the residuary disposition; 
the court effectuated the charitable intention by sustaining 
and executing the bequest. Moggridee v. Thaekwell, 3 Bro. 
C. C. 517. S. C. 1 Ves. jun. 464. 7 Ves. 36. & 13 Ves. 416. 
It is to be observed, that the same words in a will, when 
applied to the case of individuals, require a very different 
rule of construction from that which will govern them when 
applied to the case of a charity. If a man give his property 
to such person as he shall thereafter name to be his executor, 
and afterwards appoint no executor; or if, having appointed 
an executor, he dies in the lifetime of the testator, and no 
other person is appointed to supply his place, in either of 
these cases, as to individuals, the testator must be held in- 
testate, and his next of kin will take his personal estate^ 
But to give effect to a bequest in favour of charity, the 
court of chancery will, in both instances, supply the place 
of an executor, and carry into effect that which, in the case 
lof individuals, must have failed altogether. Tliis distinction 
has proceeded partly on principles in the Raman law, not 
at present perfectly comprehended, and, putly on the re* 
ligious notions which formerly prevailed in this country, 
according to which it fell to the ordinary's province to dis^ 
tribute in case of intestacy. See Mills v. Farmer^ 1 Meriv. 
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Richard Holt, possessed of a considerable personied estate, 
made his will in 1769; and after giving various legacies, dis* 
posed of the residuum of bis estate in manner following : one 
half thereof he gave to the Foundling Hospital^ and the 
i>ther moiety to the Lying-in" HospHal ; and if there should 
be more than one of the latter, then to such of litem as his exe- 
cutor should appoinU^^He then appointed A B bis executor ; 
but the testator afterwards struck out the executor's name, 
and appointed no other executor, and died in 1775. 
Benjamin White, the plaintiff, proved the will as a testa- 
mentary paper, and took administration with the paper an- 
nexed, as one of the next of kin. The defendants are the 
other next of kin, and the governors of the Foundling 
Hospitaly and of the several Lying'in'Hospitdls* — The 
plaintiff in his bill insists that the devise of the moiety to the 
Lying-in- Hospital became void by striking out the name of 
the executor, who was to appoint, and that it should be re- 
ferred to the master to report who are entitled as next of 
kin. The defendants, the next of kin, also claim that moiety 
as being void. In support of the bill it was argued, that the 
appointment of the executor being revoked, the devise itself 
is revoked, there being now no person existing who can ap- 
point ; and that the testator having revoked the executor's 
name, he meant to revoke the devise. For the hospitals^ it 
was argued that the obliteration of the name did not defeat 
the intent, so as to prevent the money from going to some 
one or all the lying-in-hospitals. That it is impossible it 
should go as it was left ; but the court will stand in the exe- 
cutor's place. All the rules shew great latitude and libera- 
lity of construction, and where the testator refers to any 
person who cannot act, the coiurt will carry the devise into 
execution as near as may be. The cases prove, that where * 
money is indefinitely given, the court will exercise its judg- 
ment : If the testator had given it to such a charity as the 
executor should name, the court must have applied it. By 
the Lord Chancellor : My notion is, that in the case of cha- 
rities, this court derives a great latitude of authority from the 
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extensive nature of most charities ; because they cannot go 
upon the same strict rules which prevail in private cases : 
but that is well resolved into the purpose and the mode. 
Where the testator is willing it shall go in the largest extent, 
the court will follow his intent in marking out objects. I 
wish to pursue this method of constnung the intent of testa- 
tors. -— The question is here> whether the legacy is void, 
the executor's name being struck out, and there being no 
person upon whom it could devolve, or whether the court 
will sustain it ? It has been argued, that the court has great ex- 
tent of jurisdiction, in making legacies certain which were be- 
fore uncertain; and secondly, in applying them where it is not 
known to what use they were intended. There has been at 
all times an exercise of this authority, where a legacy has 
been doubtfully given. Here the testator giving a legacy to 
the next of kin, and to the executor names a particular cha- 
rity, a residuary legatee ; the question is, only, how the trust 
shall be carried into execution ? I remember to have read 
a case somewhere {^Aitome^ General v. Hickman,'] where a 
legacy is given to B, for the benefit of nonconforming mi- 
nisters, with the advice of C and D. At the testator's death 
B, C, and D, were all dead, yet the court sustained tlie le- 
gacy. It must be referred to a master, to which of the lying- 
in-hospitals it shall be paid '• 

George Cranstown, by his will, gave the interest of 
4t9QOl» Bank annuities to the poor inhabitants of St. Leonard, 
Shoreditch. — A bill in chancery was by relators, to estab- 
lish the charity ; and after argument at bar, in which it was 
insisted for the defendants, that the bequest is void, for un- 
certainty in the description of the persons to ' take, »- Sir 
Thomas Clarke, master of the rolls, gave his opinion in 
favour of the charity, and said, that the court has done so in 
many cases where the expressions were much more general 

and uncertain : that in those cases the court forms a judg- 

•»• 

' White and IFkiie* 1 Bro. Cha. a master in chancery, of whom there 
Rep. 12. — The master, which has are tweWe in number, including the 
pfien been occasionally mentioned, master of the rolls. To them mat- 
is an officer of the court, and called ters are referred to be examined. 
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ment upo& taking all the clrcumstanceB into consideration^ 
and inclines ih favour of the disposition ut res wagk valeai. 
In the case of the AUotnty General v. Banecy ISth July 
1728» a legacy was given to the poor. There were no words 
in the will which discovered what poor he -meant ; but it ap- 
pearing, that the testator was a French refbgee, the court 
directed the legacies to be given t6 the poor refugees. -*^ 
The Attorney Generul v. Brmone^ 18th Notettib«f 1749, the 
words Were very general; but his honour did not mention 
them.*— — The words in the present case are not so uncer- 
tain as in those cited. The word inhabUant bears a very 
general sense, and may extend to every body living in the 
parish. But as it could not be intended, that the poor inha« 
bitants which are relieved, by the parish should hrfve benefit 
by this legacy, which in effect would be giving to the rich 
and not to the poor, he declared, that the distribution of the 
legacies was to be confined to the poor inhabitants in Saint 
Leonard, Shoreditch, not receiving alms; and ordered a 
Scheme to be laid before the master for such distri. 
butiony(ll). 

Sir David Williams, by will 15th January 16l2, devised 
the whole profits of an estate to a charity ; and the rents 
having since been greatly increased, and now produoe an<- 
nually more than sufficient to answer the particular sutns in 
the will ; the Query was. Whether the surplus should be ap- 
plied in augmentation of the bequests in the will, or should 
go to the heir at law ? — Held they should go to the incurease 
of the charity \ So where William Tymperoh, by \eill 20th 

y Attorney General ▼• Clarke, * Attorney General v. JokMont 

Amb. Hep. 422. Amb. Rep. 190. 

(11) In a late case a testator bequeathed the residue of 
his estate to ** the widows and children of seamen belonging 
*< to the town of Liverpool,'^ and the master, on a reference 
to hicSfor the purpose, having reported that a charitable in- 
stitution had been before created for the same objects in that 
town. Sir William Grant held the bequest valid, and di- 
rected the funds to be applied in aid of the subsisting cha- 
rity. Potoell V. Attorney General^ 3 Meriv. 48. 
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Nov. 172S9 devised to a charity, the rents being iacreased, 
the charity w^is directed to be increased * (12)* 

* JUomey Genmd v. Sparkei, Ibid. SOU 



(12) The doctrine laid down in the case of Tiketford 
Schooly 8 Co. ISO. Duke's Ch. Us. 71. which has been ad- 
hered to since, was, that if the whole land, and the rents of it 
at the time are given for a charity, those to whom the lands 
are given, must, if there is an increase in the rents, apply 
Ihem to charitable purposes* The intention of the donor 
has been considered as warrantmg such an application, and 
the courts have inferred that he has been mistaken merely as 
to the quantum necessary to accomplish that intention* See 
Duke's Ch. (7s. 112. Attorney General v. Arnold^ Show. 
P. C. 22. Attorney General ▼. Earl of Winchehea^ S Br<^. 
C.C* 37S» Attorney General ▼• Haberdasher^s Company, 

1 Yes. jun. 1. S.C. 4 Bro. C.C. lOS. Attorney General v« 
Coventry, 2 Vem. 397* This doctrine, however, does not 
apply wnere a part only of the original rents are appropri- 
ated to the purposes of charity. Therefore where a sum of 
money was given by deed to a ecMfporation for the purposes 
therein mentioned, and to the intei^ that it should be laid 
out in the purchase of lands of a clear yearly value, the rents 
of which exceeded at the time what was to be distributed 
amongst certain charities, of which the corporation was one, 
there being no express gift of the surplus, and the decrease 
and subsequent increase of the rents being in certain cases 
provided for, it was held that the other charities were not 
entitled to call for a distribution of the increased rents, but 
that they belonged to the corporation. Attorney General v. 
Majror of Bristol, 2 Jac. & Walk. 294. S. C. 3 Madd. 319. 
In distributing the increased revenue of a charity estate, the 
court of chancery may apply it by way of augmentation of 
Ihe original objects. Ex parte Berkhampstead Free School, 

2 Ves. 8t Bea. 139. Or it will apply or approve of the appli- 
cation of the excess for die benefit of the charity, in a way 
diough not in express terms directed by the wiU, yet in fur- 
therance of the general intention. Bishop of Hereford v. 
Adams, 7 Ves. 324?. Ex parte Lane, 4 Madd. 479. And it 
seems that court has authority to alter not onh^ the propor- 
tions in which the objects of the charity would take under 
the original instruments, but also the objects themselves. 
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Tliat charities may be established for dissenters is per- 
ceivable by the cases of Waller v. Childs and Attorney 
General v. Hickman, heretofore cited. So where Ann 
Partridge by her will devised an annuity to the minister of a 
baptist meeting-house, in the parish of Hemel Hempstead. 
The question was, whether this was such a charity as is pro- 
per for the court to establish ? In support of the charity 
was cited the case of the Attorney General and Andrews^ 
1 Vesey, 225., wherein copyhold lands were devised by will 
made before the statute, for the benefit of quakers, and not 
surrendered to. the use of the will : and on a bill the Lord 
Chancellor established it. On the other hand was cited the 
case of De Costa y, De Pas, by Sir John Strange, master of 
the rolls for Lord Chancellor : This case is not now to be 
made a question. Baptists are persons the legislature looks 
upon as well as quakers. In the quakers' case, the court went 
a great way, not only countenancing it as a good charitable 
use, but supplying the want of surrender to the use of the 
will. The Jew case is different, and was held an illegal 
charity. — Decreed the charity to be established, and the 
minister to have his costs ^ (IS). 

b Attomeif General and Cocky 2 Ves. 273. 



Thus, where a person had founded a charity by giving an 
alms-house to five poor men. Lord Hardmcke increased the 
number of men to ten, and added five poor women, on the 
notion that his power was not simply confined to an increase 
of the objects of the charity, but that he might make an alter- 
ation in them. See 2 Jac. & Walk. 320. 

(IS) Where land or money is properly given for maintain- 
ing the worship of God mthout morey the court of chancery 
wUl execute the trust in favour of the Established Religion. 
But if it be clearly expressed that the purpose is that of 
maintaining dissenting doctrines, so long as they are not 
contrary to law, the court will e3^ecute the trust according 
to the express intention. Attorney General v. Pearson^ 
3 Meriv. 4<)9. In that case it was made a question whether 
a trust for promoting Unitarianism could be carried into 
effect, but it was not decided. 
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As concerning supentitious uses. A, being a beneficed 
clergjrman, devised 6001. to Mr. Baxter, to be distributed 
by him to sixty poor ejected ministers, and adds that be did 
not give it them for the sake of « their nonconformity, but 
because he knew many of them to be pious and good men, 
and in great want ; he also gave to Mr. Baxter 20^., and 207. 
more to be laid out in a book of his, intitled Baxter's Call 
to the Unconverted. It was held by North, Lord Keeper, 
that this was a superstitious use, which, though void, yet the 
charity is good, and shall be applied in eodetn genere, and 
therefore decreed it for the maintenance of a chaplain for 
Chelsea college ^, But this decree was reversed by the lords 
commissioners in Trin. Term. 1689, and the 6007. which had 
been brought into court, ordered to be paid out and distri« 
buted according to the will <i. 

Ann Barlow devised her estate to Lady Portington and her 
heirs absolutely without any trust ; which she did for the 
good of her soul, and owned that this estate was. not hers, 
but belonged to God and his saints. — An information was 
preferred in the exchequer for a discovery, and an applica- 
tion of the devise to an use truly charitable. It was held 
that the king, as head of the commonwealth, is obliged by 
the common law, and for that purpose intrusted and impow- 
ered to see that nothing be done to the disherison of the 
crown, or the propagation of a false religion, and to that 
end he was entitled to pray a discovery of a trust to a super- 
stitious use. That this use being superstitious, is merely 
void^ and for that reason the king cannot have it : yet how- 
ever it is not so far void as that it shall result to the heir, 
and therefore the king shall order it to be applied to a 
proper use*. , 

In the Jew case heretofore mentioned, Elias de Pas^ a Jew, 
by will established a fund of 12007. to be appropriated in 
order to apply and dedicate the revenue of that sum towards 

« Trin. 1684. * Rea ▼. Lady Partington, 1 

* Attorney General v. Baxter, Salk. 162. 
1 Vera. 248. 
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establidimg a Jesuba^ or assembly for reading tbe law, and 
instructing people in our holy religion, -i— The question wasy 
to whom the same sum should belong? Whether to the 
next of kin, or as a charity for the crown to dispose of? — 
A distinction was taken by Lord Hardwicke, chancellor, 
That when the devise is to a superstitious use^ and made void 
by statute, or to a charity made void by statute of mortmain ; 
^re it should belong to the heir at law or next of kin ; but 
where it is in itself a charity, but the mode in which it is to 
be di^osed is such, that by the law of England it cannot 
take effect, as in the present case, in promoting a religion 
contrary to the established one ; there the crown by sign- 
manual directed to the Attorney General, may give orders in 
what charitable manner it shall be disposed U — The reporter 
says he was informed, that 100C¥. of the money was ^ected 
by sign-manuisl to be disposed of to the Foundlmg hos- 
pital (I45). 

If a deyise be to charittMe purposes and useSf generally^ it 

' De Costa v. De Poi, Amb. Rep. 228. 



(14) See a fuller report of the case of JDe Costa v. De PaSf 
2 Swanst. 487. a. The distinction there taken by Lord Hard^ 
wicke has been subsequently recognised and acted upon by 
Sir William Granty in a case in which a testator bequeathed 
the residue of his personal estate to his executors for the pur- 
pose of educating and bringing up poor children in the 
Roman Catholic Faiths and it was held that the bequest was 
unlawful, and must be applied to sudi use as the King should 
direct. Cary v. Abbott^ 7 Ves.. 490. It seems a Jewish syna- 
gogue is not an illegal establishment. Israel w. Simmons^ 
1 Stark, N. P. C. 356. And although a bequest for the pro- 
pagation of the Jewish or Roman Catholic religions, is void, 
yet persons of either of those persuasions may be made 
the objects of a charitable institution. 2 Swanst. 522. It 
has, however, been decided, that Jews are not entitled 
to the benefit of the Bedford charity ; but that decision 
turned upon the particular terms of the charter of endow- 
ment. Ibid. 470. . 
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18 toot voidy but the crown nuiy appoint. So also if the 
charitable object be imcertam f (5)* 

> Mtamey Gmeral v. Hcnidt^ Ibid. 713. 



(15) It IS now clearly established that in all cases in which 
a testator has expressed a general intention to give to cha** 
ntable purposes, if that intention is declared absolutelyi and 
nothing is left uncertain but the mode in which it is to be 
carriedinto effect, the court of chancery will effectuate the 
intention by supplying the mode which alone was left defi- 
cient* In doing so, Uie court has im^ined that the inten- 
tion is more nearly executed by finding a purpose bearing 
some affinity to that which the testator himself has pointed 
out, than by letting the property go, as it would have gone, 
if no disposition whatever had been attempted to be made of 
it. 2 Freem. 8S0. Attorney General y. Syderfin, I Vem. 224. 
Mills V. Farmer^ 1 Meriv. 55. But to induce the court to 
execute the intention, a charitable purpose must be sufficiently 
expressed, for if the property is to be applied in favor of 
objects who do not stnctly come within the technical deno- 
mination of charitable objects, it will not interfere. There- 
fore where a testator bequeathed to trustees all his personal 
estate in trust for such benevolent purposes as they in their 
integrity and discretion might unanimously agree upon, the 
court refused to support the bequest as a charitable legacy, 
because the word benevolent could not be restricted to the 
sense o£ charitable. James v. AUeny 3 Meriv. 17. See also 
Morice v. Bishop of Durham^ 9 Ves. 389. Vezey v. Jamson^ 
1 Simons & Stuart, 69. And if the gift be to a particular 
charity, and the particular purpose cannot, from any cause, 
be effectuated, the subject matter of the gift cannot be 
applied to another lawful use, because the general intention 
in favour of charity cannot in such a case be inferred. Attorney 
General v. Bishop of Oxford^ 1 Bro. C. C. 444. n. Blandford 
V. Fadkerell, 4 Bro. C. C. 394. S.C. 2 Ves. jun. 238. Attorney 
General v. Minshtdl, 4 Ves. 14- Corhyn v. French^ lb. 418. 
Chapman v. Brown^ 6 Ves. 404. — It was for some time an 
unsettled question, in what instances the distribution of pro- 
perty bequeathed to indefinite charitable purposes, should be 
left to the discretion of the King sls parens patria^ and when 
that duty was to be considered as devolving upon the court of 
chancery, under a scheme or plan recommended by the 
master. However, Lord Eldon has adopted a distipctioi^ 

B B 
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which has since been adhered to, and which is this ; that 
where the charitablebequest ib through the medium cf trustees; 
whether all the trustees are dead, or some being dead, the 
discretion is either wholly or partly gone ; or surviving trus- 
tees refuse to act ; or some are willing to act, and the others 
refuse: in all those cases the court distributes the fund by 
means of a scheme; but where the object is charity laithout a 
/rti^ interposed, the constitution^ in the language of Lord 
Chief Justice WUmot^ finds a trustee in the King, as parens 
patruBy who executes it by sisn manual ; exercising a discre- 
tion with reference to the mtention of the testator. Mog- 
fridge v. ThackatM^ 7 Ves. 85. Pake y. Archbishop of Can- 
tetburift 14 Ves. S64. 
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A M&n possessed of Money, Plate, Household Goods, 
a Leasehold Estate for Years; another for Years 
determinable on the Deaths of Three Persons named 
in the Lease; and having divers Sums of Monej^ dae 
to him'; but is not possessed of any Real Elstate, gives 
the whole tp his Wife. 

In tAb Nahb orOon, Amzit. I John Stiles, of Cheap** 
side, in 'the city of London, Ikiowiraper, being in>ii«alth^f 
body, ttdd of sound mind, memory, i^nd understanding, do 
make thiif iot last will and testament in manner and form 
foliating t i ^e, devise, and- 4>equeallk, untd my beloved 
^Mii Msify Stiles, all bbv money, securities for money, goods, 
chattels,' estate, and effeets, or what nature or kind soever, 
and wheresoever the same shall be at the time of my deatb. 
And I do nominate, constitute, and appoint my said wife 
m\^ executrijt of this my last wSl and testament, herebv le- 
voldng and making void all and every other will or wtlb at 
fny time heretofore by me made, and do declare this t^ be 
my last will and testament. In witness whereof, I the said 

B B 2 
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John Stiles have hereunto set my hand and seal this 
day of ^ in the year of our Lord 18 ^ 

Signedf seeded^ declared^ andpuhlishedf 
by the abovenamedJohn StUes, as and 
for his last tvUl and testament^ in jqtj jr STILES a 
the presence qfusy fvhof at his request^ ' t^ 

ana in his presence, ha^ye subscribed " 

our names as tvitnesses thereto^ 

Thomas Jones. 
Ralph Hickes. 



NUMBER IL 

An unmarried Woman or Spinster, possessed of Money, 
Household Goods, and other Personal Estate. 

1. Wills to be decently buried in her parish church. 

2. Gives 500^. to one Brother, 600Z. to another, and 300/. to a 
Nephew, to be paid lohen he 'attains twenty'One Years of 
Age; Interest thereof, in the meantime, to be appliedtowards 
his Maintenance and Education* 

S. Residue to a Brother^ ivhom she appoints Executor. 

In the name of God, Amen. I Sarah Matthews, of 

' German-street, in the parish of St. James's, in the liberty 
of Westminster^ and county of Middlesex, spinster, being 
inliealth of body and of sound mind, memory, and under- 
standing, do make this my last will and testament in manner 

1. and form following : First, I will and desire that I may 

he de^ntly buried in the parish churdi of St. Jalnes^ 

"2. aforesaid. Anp I give and bequeath unto my brother 

John Matthews, the siun of SOoLi Also, I give and be<- 

; queath unto my brother William Matthews, the sum of 
600^.; AlsOy I give and bequeath to my nephew William 
Matthews, son of my brother Thomas Matthews, decieased, 

. the sum of 8002.; to be paid to my said nej^ew, wh^i he 

, « Figufes are put here for the salte of brevitf , and so in the oUier forms 
hereafter laid down,: yet it.is proper to write the whde of the will ia 
words, and that without any contractions. 

* tf the testator makes two parts of his will, say, next after the word 
'* thereto," as we have likewise done to a duplicate thereof^ 
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aruins twenty*one years of age ; and the interesl thereof 
in the mean time to b^e paid and applied towards his main- 
tenance and education, in such manner as my executor 
S. hereinafter named, shall ia his discretioa think fit. All 
the rest and residue of my money, goods, chattels, estate, 
and effects of what nature or kind soever, I give and be* 
queath unto my brother James Matthews; And I do 
nommate, constitute, and. appoint, my said brother James, 
sole executor of this mjr last will and testament ; hereby 
revoking and making void all and every other will and 
wills at any time heretofore by me made, and do declare 
this to be my last will and testament. In witkess whereof 
I have hereunto set my hand, and seal, this day 

of in the year of our Lord 18 • 

^f ^/ '^'f\ *^- I SARAH MATTHEWS. ^ 

las ta No. I.J > f • 



NUMBER III. 

A Widow, possessed of Goods, and Houses held by 
Leases for Terms of Years. 

i. Gives an House and some Household Goods to a Son* 

2. Another House to a Daughter* 

3. Residue to another Sonf and appoints him Executor. 

In the. namb op God, Amen. I Mary Kemp, of the 
borough of Hontton in the county of Devon, widows being 
aick and weak in-body, but of sound mind and memory, do 
make and declare this n^ last will and testament, in.man.^ 
l«.ner and form following : I give, devise, and bequeath unto 
my son- John Kemp, idl that my leasehold dweUipg-^House, 
messuaee.or tenement, situate and being in the borough 
of Homton aforesaid, now in the tenure or occupation of 
Francis Holland, cabinet maker; And also my bureau 
and bookcase, with glass doors, my silver quart two- 

M. 
handled cup, marked I. K., my large mahogany square 

2. table, and mahogany pillar and claw table. Also, I 
give, devise^ and bequeath, unto my daughter Elizabeth 
Kemp, all that my leasehold dwelling-house, messuage, or 
tenement, situate and being in the parish of Coombrawley, 
in the said county of Devon, and now in the tenure or oc- 

3. oupation of Thomas Jones, butcher. All. the rest, resi- 
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due, and remainder of ray estate and tWeetB^ of what 
nature or kind soever^ I give, devise, andbequeath, onto 
ray son Thomas Kemp ; and I do hereby nominate, con- 
stitute, and appoint my said son Thomas sole execu- 
tor tof this ray last will and testament. Ik witkess where- 
of I have hereunto set my hand and seal, this day 
of in the year of our Lord 18 • 



NUMBER IV. 

A married WomaD» by virtue, of a Settleaient made 
previous to her marriage, disposes of Personal Estate. 

1. Mentions her Marriage Settlement. 

2. Givee 200^. to her Husband; IQOL to her Brother; and 
100/. to a Cousin, 

S. Residue to be equally divided between a Nephew andNiece^ 
if living at Testatrix s death; (f either be dead^ deceaseds 
Share to go td the Survitot. 

4. Appoints her Brother sole Executor. 

In the name of Gop, Amen. I Elizabeth Mills^ now 
wife of John Mills, of the parish of Saint Margaret, West- 

, minster, in the coupaty;.of Middlesex, esquire,, la^e £liz»- 
b^th Field, spinster, being sick and weak in body, but 
of sound and disposing, mind, menpiQry,,aii4 understaadiiig, 

. do hereby, in pursuancf) and exercise of the power and 

1. authority given and reserved to me, in and by the settle* 
meat made previous ^o my marriage with .t^,9aid John 
Mills, and by force and virtue of all and every the power 
and ifowers^ jpiuthority and authorities in me being, or 
enabhng me thereto, make my last will and testami^t; in 

2, manner following; that is to 9ayvl give and be<}.ueatb nuto 
my beloved husband the sum of 200/. ; Also, I give and 
bequeath unto my brother, William .Field, the sum of l-QQ^.; 
Also, I give and bequeath unto my cousin Ann Soamft 

-3. widow, the sum of lOOl. Al]^ th^ rest, residue, and 
remainder of my estate and effects, of what kind or nature 
soever, which I nave, or shall have right to dispose of, I give 
and bequeath unto my nephew and niece, James and IS^ry 
Field, equally to be divided between theqi, in case they 
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■ra bo* Jivfag •» the time of my death; but if wtlwr of 
them dual happen to die before me, then I give and be- 
queath the rfiare of him or her so dying to the sumvor of 
4. them. AsD J do hereby nominate, constitute, and appoint 
my brother William Field aforeswd, sole executor of this 
my last ▼ill and testam^t. In wit)IS8S whereof I have 
hereuntA set my hand and seal, the day of 

in the year of our Lord 18 « 

Signed, sealed, &c.l ELIZABETH MILLS. |f 
[a* ttt No. I.] i £* 



NUMBER V. 

A Man having Money, Goods, and Effects, and no 
Real Estate. 

l,GivestohuSon,ViOl. To a daughter, 30(S. 

2. Tq two Daughters, 300?. each, to be paid vihen thei/aUatn 
their several Ages of Twenty-one years, or be married s the 
Interest, in the mean time, to be appltedfor thetr Mam- 

3. Proviso, ^the Doubters marry under age, and without 
their Mother's Consent, their Legacies to go to first men- 
tioned Son and Daughter. , ,^_ . , . t_ ,.- 

4. Ghes to Wife the use of Household Goods dwrtng her Life, 
and the whole thereof to Aw Son after her Death. 

5. Residue to Wife, 'who is made Executrtx. 

In thb namb of God, Amen. IJohn Tomkin, of the 
parish of Saint Martin in the Kelds, in the county of 
Middlesex, baker, being in he^th of body, and of sou^d 
mind, memory, and understandmg, do make this my last 

1. wiU Li testabent in manner foUowmg : I g'/eaf <» be- 
queath to my son Thomas Tomkm, the smn of 40«., and 

2. to my daughter Mary Tomkin, the sum of 800?. Also, I 
SveLd blqueath unto my daughters Jane and Ranees 
fomkin, th^ sum of SOtf. each , to be paid when and as 
they attain their several and respective ages of twenty- 
^ years, or on the dav or days of their respective mar- 
Se, which shall first fcappen, provided they marry with 
co^^t as hereafter mentUed ; and until my said daugh- 
ters Jane and Frances shall so attain the ages of twenty - 
one yea^s, or be married, my wiU is that the interes or 
produce of their several legacies Aall be paid and applied 



( 
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towards their maintenance and education, in such manner 
as my executrix, hereinafter named, shall according to 

3. her discretion think fit : Provided always, nev^thelessy 
and my will and mind is, that in case one or both of my 
said daughters Jane and Frances shall marry before having 
attained twen$y-one years of age, and without having first 
obtained consent in writing under the hand of my said 
executrix, then from and immediately after such one or 
both of them shall he %o married, 1 do hereby give and 
bequeath the legacy or said sum of 300^. of ^\x^ of my 
said two daughters as shall be married, and without having 

, obtained consent as aforesaid, unto my said spn Thomas, 
f^id my daughter Mary Tomkin, equally to be divided 

4. between them. And I do hereby give to my wife Eliza- 

Sevlioteor* 9 

beth Tomkin, tl^e use of oac half o f a my plate, linen, 
china, household goods, and furniture, which shall be in 

the 

my dwelling-house at a time of i^y death, tq hold, use, 
occupy, and possess the same during her life ; and from 
and immediately after her death, I give and bequeath the 
said plate, linen, china, household goods and furniture, 

5. unto my aforesaid son Thomas Tomkin. All the rest, 
residue, and remainder of my money, goods, chattels, 
estate, and effects, of what^ nature or kind SQever, 



not A before given or disposed of, after payment of my 
just 4ebts, ftmeral expences, and the expences of proving 
this my will, I give and bequeath unto my said wife ; and 
I do make, nominate, constitute, and appoint, my said, 
wife sole executrix of this my last will and testament, 
hereby revoking ^nd making void all and every other will 
and wills at any time heretofore by me made, and do 
declare this to be my last will and testament. In wit-^ 
NESS whereof I have hereunto set my hand and seal the 
day of in the year of our Lord 18 . 

Sisnedf sealed, declared^ and pub- 
lished, hy the aboioenamedJohn Tom- 
kin the testator, as and for his last 
mil and testament (the above erase-^ 
tn^nt and interlineations therein be- 
ing Jirst made, namely, thetioords, 

* It is. common both in wills and deeds to cut or scrape cut mistakes 
and wrong words or letters, but it is far better to erase the same in the 
above form, an4 to take Qo^ce thereof in the attestation, as ;we have here 
done for an example. '^ 
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{meh{dfqf) erated^ and the wardi 

{the tvhole of) interlined^ likeixdie^ fq 

the xoord (the) and the wrd (here-- JOHN TOMKIN. f | 

in) interiinedf in the presence qfiUf £^ 

tohof at his reauest^ and in his pre- 

sence have subscribed our names as 

pntnesses, 

Lazarus Mitford. 

Noah Oliver. 



NUMBER VI. 

A Man having a large Stock in Trade, and other 
Personal Estate to a considerable Amount; but no 
Real Estate, 

1. Takes Notice that his Wife is provided Jor by Settlement^ 
and as a token of love gives her some Plate, Household 
GoodSy and Mourning. 

2. Gives Legacies to two Brothers for Mourning. 

3. Legacies to Executors for Care and Trouble. 

4. Residue of Household Goods, Chattels, Stock in Trade, Es' 
tate and Effects, to ttoo Persons, upon Trust to sell ; and 
the Money arising therefrom, and from Debts due to him, 
to place out at Interest for the Ben^ of his Son and ttoo 
Daughters, and such other Children as he mifhthave Uvine, 
or hts Wife be ensient with at the Time ofhu Death. The 
Interest to be applied towards their Maintenance and Edu- 
cation, and the Principal to be paid at their several Ages of 
twenty-one Years. In case any or either die under Jge, 
leaving Issue, such to have their Parent's Share ; ana in 
case if all their Deaths without Issue, Wife to hofoe the 
Whole. If she be then dead. Testators Brothers to have it. 

5. Trustees empowered to alter or change the Securities on 
which the Monies be placed, and to apply the Children's 
Share of the Principal for putting any or either of them to 
Business, or setting them up therein, or advancing them in 
Marriage. 

6. Indemn^d against Expenses and involuntary Loss. 

7* Appointed Executors, and constituted Guardians with Tes' 
tator's Wife. 

In THE NAME OF GoD, Amen. I William Wharton, 
of the parish of Saint Martin in the Fields, in the county 
of Middlesex, upholsterer, being sick and weak in body, 
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but of sound and dkppmg jmiA$ mf&Bfkoryy^ and uiider- 
standing, thanks be to (Sod for the wne^ do make this 

1 . my last will and testament in manner following ; Wheire- 
AS my dear and loving wi^e Mary Wharton is provided for 

^ by settlement made on her marriage, and thereby, on my 
death, will, amongst other things, be entitled to, and pos- 
sessed of a dwelling-house, messuage, or tenement, situate 
and being at Knightebridge, in the parish of Saint George, 
Hanover-square, in the said county of Middlesex, for the 
term of her life ; Now, in token or the love and affection 
I have and bear for and towards my said wife, I give and 
bequeath to her all the plate, linen, china, household 
goods, and furniture of all kinds, which shsdl be in the 
aforesaid dwelling-house at the time of my death, and also 

2. the sum of twenty guineas for a ring and mourning. And I 
give and bequea& to my brothers John and Thomas 
Wharton, the like sum of twenty guineas each for a ring 

3. and mourning. Also, I give and bequeath unto John 
Jones, and Thomas Jenkins, of Knightsbridge aforesaid, 
€squires, my executors and trustees hereinafter named, 
the sum of 60L each, for the care and trouble they may 
have in executing, this my will, and performingthe trusts 

4. hereby in them reposed.. .All the rest, residue, and.re* 
mainder of my plate, linen, cdiina, hoyBehold ^ods, and 
furniture, and all my other goods, chattels, stodc in trade^ 
estate, and effects of what nature .or kind soever, not 
h^ein before given or bequeathed, t give and bequeath 
unto the said John Jones and Thomas Jenkins, to hold 
to them the said John Jones iind Thomas Jenkins, tbeir 
executors, administrators and assigns, upon this jspecial 
trust and confidence, nevertbeless, that is to say, that they 
my said trustees, or the survivor c^ them, or the executors 
or administrators of such survivor^ do and shall, as soon as 
convenient after my death, sell and dispose therei^ and 
call in and receive all such debts, sum or sums of money., 
as shall be due and owing to me at the time of my death, 
and place the monies arising by such sale or disposal* and 
the monies so to be called in and received, upon govern- 
ment, or other good and sufficient security, in their own 
names, and in such manner as they shall tbmk proper : 
And also in trust, that they do and shall receive the 
interest and dividends thereof from time to time, as 
the same shall become payable, and pay, apply, and dis-« 
pose of the same, or a sufficient part thereof, for and 
towards the maintenance, education^ support, and br\Dg^ 



Ing up of my son Jamei^ and my dauffhtcn Mary and 
Elisabeth Wharton, and such other child or children, as I 
shdl have livinjf, or that my laid wife may be easient with 
at the time of my death, until my said children shall 
eeteraily and respectirely attain their several and respec- 
tive ages of twen^-one years ; and when and as my said 
children shall severally and respectively attain their said 
ages of twenty-oae years, in trust to pay, assign, transfer, 
and convey all the said residue of my estate and effects, 
with the interest, dividends, and produce thereof, as shall 
not have been applied for and towards the m aint e na n ce 
and education or my said diildren as aforesaid, or for 
putting any or either of them to business, or oUierwise 
advancing any or either of them in life, pursuant to the 
^wer hereinafter for that purpose contained, equally unto 
and amcmgst all my said children, when and as they shall 
severally and respectively attain their said ages of twenty- 
oHe years : and m case any or either of my said children 
shall happen to die before having attained twenty^one 
years of age, without leaving issue of his or her body lawfully 
begotten ; then in trust to pay, assign, transfer, and con- 
vey all the said residue of ray estate and effects, and the 
interest, dividends, and produce thereof, or such part 
thereof as shall remain ummpUed as aforesaid, unto such 
of 9)y said children as shall live to attain his, her, or their 
respective age or ages of twenty •one years, share and share 
alike, if more than one. But in case any or either of my 
said diildren should happen to die under .age, leaving 
ksue of his, her, or thar body or bodies lawfully be- 
gotten % then in trust to pay, assign, transfer, and con- 
vey the part w share of suoi deceased child or children 
unto 4su<m his, her, or their issue, share and share alike 
(^molte than one), when and so soon as they shall seve- 
mllyimd respectively attain their several and respective ages 
of twenty-one years, and to pay and apply the interesty di- 
vidends, and produce thereof, in the mean time, for and 
towards their respective maintenance «nd education. But 
in case all and every of my said children shall hi^pen to 
' die under age, and without leaving issue of his> her, or their 
body or bodieB lawfully begotten; then in trust to pay, 
assign, transfer, and convey the said residue of my estate 
and effects, and the interest, dividends, and produce 
tliereof, or such part thereof as shall remain unapplied 
as aforesaid, unto my said dear and loving wife Martha 
Wharton* But in case she shall be then dead ; ttoi in 
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4. Another to a Cousin out of same EstahSf payable to her 
at a certain . Sum per Week (exclusive of her Husbdncts 
control^) mth same Potoer io enter for Non-payment^ as 
given to the Sister, 

8. Devised the Estates chargeable ii)ith aU the Annuities to 
another Sister Jbr Life. 

6. Vests the same in Trusteesfor preservtng Contingencies ^ Sfc, 

7. Devises the Estates to another Sister Jbr Life.. 

8. The same tof Man Jbr Life* Then to Devisee's Issue in 
. TaU Male; and in Default of Issue Male to his Issue 

Finale, and the Heirs Male of their Bodie^. 
9« In Default of Issue of last mentioned Devisee^ devises the 
Estates to a Kinsman Jbr Li/e. Then io Kinsman's Issue 
in TaU Male. 

10. Charges the Estates ^Uh Payment qf a Certain Stm^ if 
last mentioned Devisee, or hit lUue, fuHisie them by the 
D^oise. . ^ 

11. If last mentioned Devisee die toithout Issue; same Es- 
tates devised to another Person Jor JLifCf and then to his 
Issue" f and on Failure there^to Tesiiitor's oton' right 
Heirs Jbr ever* 

12. Devises to a Public Charity. 

13. Pecuniary and specific Legacies to a Sister. 

lif. Residue to Wife, and appoints her and a Sister Execu- 
trixes. ^ 

In the name of God, Amen. I Tlionias Noble, of. 
Fenchurch-streety in the city of London, esquire, being 
sick and weak in body, but of sound and dispo^ng mind, 
memory, and understanding, praised be God for the 
same, do make and declare this my last will and testa- 

1. ment, in manner and form following : that is to $9y» I give 
and devise all that my messuage x>r tenements, land,^ ^d 
hereditaments, with the appurtenances, situate, lying, 
and being in the parish of Aosenense, in the county of 
Denbigh, and now in the tenure or occupation of David 

I Bruce, yeoman, unto William Noble, of the parish of 
St. Asaph, in the said county of Denbigh, derk,. his 

2. heirs and assigns for ever. . Also, I give, grant, and de- 
vise unto my sister Elizabeth Coleman, widow, and her 
assigns, for and during the term of her natural life, one 
clear yearly annuity, rent-charge, or sum of 40^. of law-* 
ful money of Great Britain, to be issuing and payable 
out of all and every other my freehold estate or estates,. 
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tttuate and beine in the county of Denbieh aforesaid^ 
and the county of Middlesex, or either of them, or else- 
where, not hereinbefore devised, and put of my copyhold 
estate, situate, lying, and being at Potter's Bar in the 
said county of Midcueser (which said copyhold estttte I 
have surrendered to the use of this my will « ;) the said an- 
nuity or rent-charge to be paid to my said sister by equal 
half-yearly payments, the first whereof to begin and be 
made at the end and expiration of six calendar months 
nest after my decease, and always to be paid free and 
clear of and from all manner of taxes, charges, and im- 
positions whatsoever, to be taxed, charged, or assessed 
upon the said annaity, or upon my said sister, in respect 
thereof by authority of paraament, or otherwise howso- 
ever ; and if it shall happen that die said annuil^ or rent- 
charge of 4M. or any part thereof, shall be behind or 
unpaid by the nwoe of twenty days next over or after 
any or either of the said days whereon the same is made 
payable, and ought to foe paid as aforesaid (being law- 
funy demanded), that then and from thencefortn, and from 
time to time as often as the same or any part thereof £^all 
be so in arrear and unpaid, it shall and may be lawful to 
and for my said sister Elizdbeth Coleman, and her as- 
signs, upon the said freehold and copyhold estate and 
estates, ev^y or any piurt or parts thereof, to enter and 
distrain, and the distress and distresses there found to 
take, lead, drive, and carry away, and to impound, de- 
tain, or otherwise to sell and dispose of the same, 
until thereby or otherwise, she and they shall be 
lawftilly satisfied and paid such annuity or yearly rent- 
charge, or so much thereof as shall be in arrear, 
together with all costs, chaises, and expences what- 
soever as shall be occasioned by such entry, distress, 
3. and sale. Also, I give, grant, and devise unto my be- 
loved wife Jane Noble and her assigns, one annuity or 
clear yearly rent-charge of 4M. of lawful money of Great 
Britain, for and during the term of her natural life, to 
be issuing and payable out of and from all and every my 
se^ other freehold and copyhold estate fmd estates 
aforesaid, not hereinbefore particularly devised, and to 
be payable to her half-yearly ; in the manner and with 
the like power for my said wife Jane Noble to enter upon 
the said premises, and to make distress and distresses, 

• As to the necc9!^ of a Surrender, see'p. 162. n. I. 
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and to make sftle thereof' in cuse of non-payment of such 
annuity, or anj part thereof, as is hereinbefore given 
to my sister Ehzabeth Coleman/ in case of non-payment 
of her annuity or rent-charge of 40^. or any part thereof 

4. as aforesaid. Also, I give, grant, and devise unto my 
cousin Frances Julian, wife of John Julian, of Wrexham, 
in the county of Denbigh aforesaid, tallow*chandler, one 

. other annuity or clear yearly r^nt-charge of 10/. 8^. of 
lawful money of Great Britain, for and during the term 
of her natural life> to be issuing and payable out of and 
from all and every my said other freenold and copyhold 
estate and estates as aforesaid, not hereinbefore par- 

. ticularly devised, and to be paid to her weekly afler the 
rate of 4^. a week ; and her receipt shall be a sufficient 
discharge for the same, which shall not be subject to the 
control or intermeddling of her said husband John Julian ; 
with the like power and with the same authority for the 
said Frances Julian to enter upon the said premfees, 
and to make distress and distresses, and to make sale 
thereof in case of non-^payment of such annuity, or any 
part thereof, as is hereinbefore given to my said sbter 
Elizabeth Coleman, in case of non-payment of her 
annuity or rent-charge of 40/. a year, or any part 

5. thereof as aforesaid* Also, I give and devise all and 
eveiy other my said freehold and copyhold estate and 

. estates wheresoever as aforesaid, not hereinbefore par- 
ticularly devised, but charged and chargeable with the 
payment of the said respective annuities or rent-charges 
hereinbefore particularly mentioned, unto my sister 
Mary Noble, spinster, for and during the, term of her 

6. natural life. And from and immediately afker the deter- 
mination of that estate, by forfeiture or otherwise, I give 
and devise the same and every part thereof, unto James 
Spence and Daniel Dowling, of Tottenham-court-road, 
in the said county of Middlesex, gentlemen, and to their 
heirs, in trust only, to preserve and support the con- 
tingent remainders and uses hereinafter limited from 
being defeated, barred, or destroyed ; and for that pur- 
pose, from time to time and at all times, to make entries 
and bring actions as occasions may be or require : never- 
theless to permit and suffer the said Mary Noble to 
receive and take the rents, issues, and profits thereof for 

7. and during the term of her natural life. And from and 
immediately after the decease of my said sister Mary 
Noble, I give and devise all and every my said other 
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freehold and copyhold estate and estates, so given to my 
said sister Mary Noble, for life as aforesaid, and charged 
and chargeable with the several and respective annuities 
as aforesaid, unto and to the use of my said sister 
Elizabeth Coleman during the term of her natural life ; 
and from and immediately after the determination of 
that estate by forfeiture or otherwise, then I give and 
devise the same, and every part thereof, unto the said 
James Spence and Daniel Dowling, and their heirs in 
trust as aforesaid, to preserve and support, ^c. [^as in 
S. clause 6. orUi/ a d^erent name]* And after her decease, 
then I give and devise all and every ray said other free* 
hold and copyhold estate and estates wheresoever, de« 
vised to my said sister Elizabeth Coleman as aforesaid, 
and charged and chargeable as aforesaid, unto the said 
William Noble for and during the term of his natural 
life ; and from and immediately after the determination 
of that estate by forfeiture or otherwise, I give and 
devise the same, and every part thereof, unto the said 
James Spence and Daniel Dowline and their heirs, in 
trust as aforesaid to preserve and support, ^c. [as in 
clause 6. only a different name'} : and from and imme- 
diately after the decease of the said William Noble, 
I give and devise all and every my said other freehold 
and copyhold estate and estates so given to the said 
William Noble for life as aforesaid, and charged and 
chargeable as aforesaid, unto and to the use and be- 
hoof of the first son lawfully begotten, or to be begotten 
of the said William Noble, and the heirs male of the 
body of such first son lawfully issuing : and for default 
of such issue, to the use and behoof of the second, 
third, and all and every other son and sons of the said 
William Noble, and the heirs male of the bodv and 
bodies of such second, third, and other son and sons 
lawfully begotten or to be begotten, severallv and suc- 
cessively, as they shall be in seniority of age and 
priority of birth ; that is to say, the eldest of such son 
and sons, and the heirs male of his and their body and 
bodies being always to be preferred before the younger 
of such son and sons, and the heirs male of his and their 
body and bodies lawfully to be begotten ; and for defiEiult 
of such issue, then I give and devise all and every my 
said other freehold and copyhold estate and estates 
wheresoever as aforesaid devised, to the first daughter of 
the said William Noble, lawfully begotten or to be 

c c 
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begotten^ and to the heirs male of the l^oiy of such first 
daughter lawfully issuiug ; aad for default of such i^ue, 
then to the use and behoof of the second, third, and all 
and every other daughter and daughters of the said 
. William Noble, and to the heirs male of the body and 
bodies of such second, third, and other daughter lawfully 
begotten or to be begotten, severally and successively, as 
they shall be in seniority of age and priority of birth. 
9. And for default of such issue, then I give and devise all 
and every my said other freehold and copyhold estate 
and estates wheresoever, so devised to the issue of the said 
William Noble as aforesaid, and charged and chargeable 
as aforesaid, unto and to mv kinsman John Banks, son 
of Thomas Banks, of Wrexham, in the coun^ of De»- 
high aforesaid, tallow-chandler, by Jane his wife, for and 
during the term of his natural li^ ; and from and imme- 
diately after the determination of that estate, hy for- 
feiture or otherwise, then I give and devise the same, and 
ever^ part thereof, unto uie said James Spence and 
Daniel Dowling, and their heirs in trust as aforesaid, to 
preserve and support &c. [^as in clause 6, onl^ a 
different name], and from and immediately after the 
decease of the said John Banks, I give and devise all 
and every my said other freehold and copyhold estate 
and estates wheresoever, so given to the said John Banks 
for life, as aforesaid, and charged and chargeable as 
aforesaid, unto and to the use of the first son of the said 
John Banks lawfully begotten, &c. like same as to the 

IQ. issue (^ JVilliam Noble in clause 8,2* And my will is, 
that in case the abovenamed John Banks or his issue 
shall at any time hereafter be seised or possessed of the 
freehold and copyhold estates so devised as aforesaid, 
the sum of 100/. shall then be paid to Willian^ Banks, 
brother of the said John Banks ; and I do hereby charge 
the said estates with the payment thereof accordingly. 

11. And for default of such issue of the said John Bamu, 
I give and devise all and every my said other freehold 
and copyhold estate and estates wheresoever, so deyiaed 
to the issue of the said John Banks, as aforesaid^ and 
charged and chargeable with the payment of the several 
annuities as aforesaid, imto and to Thomai^ Watson, 
of, &c. [in same manner as devised to William Noble^ in 
clause 8.] ; and for want of such issue, to my own right 

1-2. heirs for ever. And I give and bequeath to the presi- 
dent, treasurer, and governors of Christ's Hospital, 
London, the sutn of 200?. for the use of the said hospital ; 
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tlie same to be paid widiifi nine uKmths iA«r my decease* 
1$. Also I give and beoueadi uoto my- said mtet Etimbtth 
Coleman, the sum or *20^ my gold #atch, silver pifil and 
quart cijips, marked T.N. and all my sihrer tea^-spoons* 
H. All the rest, residue, and raaiaiiider of my pergonal 
estate, ef what nature er kind soerer, I give and bequeath 
the same, and evisry patt thereof unto my said wife 
Jane NoUe : And I do hereby nominate, constitute, and 
ttypMrt my said wi% Jane 'Noble, and my said sister 
Kizabeth Colenan, executrixes of this my last will and 
t estameti t; hereby revokmg and making void all former 
wflb and testaments at any time heretofore by me made, 
aod do declare this to be my last will and testament. Itr 
WITNESS ?rhereof I have, at the bottom of the three first 
: sheets of this my will (die whole whereof is contained in 
fimr sheets of paper), subscribed my name, and to this 
fourth and last sheet set my hand and seal, this 
day 9f In the year of our Lord 18 • 

igned, sealed, Sfc. Tas in} t3 

No. I. 0% here must beV THOMAS NOBLE, g 
three tJoHnesses,'] j ^ 

NUMBER VIIL 

A Man makes his Will of his Real Estate only^ and 
devises the same to a single Woman, chargeat^le with 
an Annuity given to his natural Daughter thereout. 

T. Devises the Estate subject to the Annuity, 

^. Groes the Annuity payable Half yeanvy with Power to 

enter and disirain after Twenty Days* Non-payments 
S. Power to enter and receive the Rents after Forty Days* 

Non-piayment. 

In ths name of God, Amen. I, M . J., of the p^ish 

of in the county of Middlesex, gentleman, being jn 

health of body, and of sound and disposing mind, m^n^ory, 
and understanding, praised be God for the same, do mase 
1. this my last will, in manner following : I give and devise 
unto Isabella Puella, of the parish of — :- i&resaid, sii^le 
woman, all that my messui^e, tenememt, land, and haredi« 
taments, with the appurtenances, situate, lying, and beiag 

at , and now in the tenure or occupation of — ^; To 

hold unto her the said Isabella Paella, her heirs and assigns 
for ever : Subject nevertheless to, ^md charged and charge- 
able witn, the annuity^ yearly rent, or sum. of ^rty^poon^s, 

c c2 
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^•lierebafter mentioned. And I do hereby give, grant, 
and devise, unto Jane Puella (the natural daughter of 
the said Isabella Puella), and her assigns, for and during the 
term of her natural life, one annuity or clear yearly rent or 
sum of 40/. of lawful money of Great Britain, free of taxes 
and other deductions, parliamentary or otherwise, to be 
issuing and payable out of the said messuage or tenement, 
land, and hereditaments, and to be paid and payable by 
half yearly payments, at and upon the feast-days of Saint 
John the Baptist and the birth of our Lord Christ; the first 
payment thereof to be on such of the same feast-days as 
shall first and next happen after my decease ; and I do 
hereby charge and subject the said messuage or tenement, 
land) and hereditaments, to and with the payment of the 
said annuity, yearly rent, or sum of 4<¥. accordingly: 
and my will is, that in case the said annuity, or any part 
thereof, ^all be behind or unpaid by the space of twenty 
days next after either of the aforesaid feast-days, whereon 
the same is hereinbefore directed to be paid as aforesaid; 
(being lawfully demanded), that then and so often as the 
same, or any part thereof, shall be so in arrear, it shall 
and may be lawful for the said Jane Puella, and her as- 
signs, to enter upon the said premises charged with the 
:said annuity as aiqresaid, and dtstraiQ for the same, or for 
so much thereof as shall be so in arrear, and the distress 
and distresses then and there found to detain and keep, 
until she shall be fully pcud and satisfied all such arrear- 
ages, with costs and charges in and about the making and 

:3. keeping thereof. And in case the said annuity, or any 
part thereof, shall be behind and unpaid by the space of 
forty days next after either of the said days of payment 
whereon the same ought to be paid as aforesaid, that then 
and so often as the same, or any part thereof shall be so 
in arrear, it shall and may be lawful for the said Jane 
Puella and her assigns, into all and singular the premises 
•charged with the said annuity as aforesaid, to enter, and 
the rents, issues, and profits thereof to receive and take, 
"until she be therewith and thereby, or by the person or 
persons who shall be then entitled to the immediate pos- 
session of the premises, paid and satisfied the same, and 
«very part thereof, and all the arrears thereof incurred 
before, and that shall incur during such time as she shall 
receive the rents, issues, and profits thereof, or be entitled 
to receive the same by virtue of such entry to be made as 
aforesdd, together with her costs, charges, and ejcpences, 
laid out and sustained by reason of the non-pa3rment 
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thereof) or any part thereof. In witnxss whereof I have 
hereunto set my hand and seal, the day of 

in the year of our Lord 18 • 

Signed, sealed, &c. {as in No. I.) » j 6| 

only here musi be three mine$ies.']y ' * {* 



NUMBER IX. 

A CODICIL, 
Whereby a Will is altered, and new Legacies given. 

Wherbas I John Manning, of Fleet-street, in the city of 
London, hosier, have made and duly executed my last will 
and testament in writing, bearing date the 4th dav of Sep- 
tember 1787, and thereby given and bequeathed the sum of 
200^. unto Thomas Mun : Now, I do hereby revoke and 
m^e void the said legacy of 200^. so given and bequeathed 
by my said will unto the said Thomas Mun^ and do give 
and bequeath the said sum of 200/. unto James Eranks, of 
Cheapside, London> haberdasher; Also, I do revoke and 
make void the two several legacies of 100^. a-piece, given 
and bequeathed by mv said will unto Christopher Ham and 
William Ham, and do give and bequeath unto the said 
Christopher Ham and Wuliam Ham the sum of 40IL a*piece, 
and no more : And I do hereby give and bequeath unto 
Richard Win> of Foster-lane, London, cordwainer, ^e sum 
of 120/. And I do ordain and declare this present writing 
to be a codicil to my said will, and that the same shall be 
annexed thereto, and taken as part thereof; and do confirm 
my said will in every particular thereof that is not hereby 
altered or revoked: In witness whereof I have to this 
codicU set my hand and seal, the day of in 

the year of our Lord 18 • 

Signedj sealed^ declared^ and 
published^ by the said John fa 

Manning, as and/or a codicil JOHN MANNING, rf 
to be annexed to his last mil ^^ 

and testament^ andto be taken 
as part thereof , in the pre- 
sence of 
Two witnesses^ [See a codicil described, page 251.] 

' Where the will concerns only land, there is no need of an exccutoi', 
neither ought it to t)e proved in the spiritual court. 
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NUMBER X. 

A NUNCUPATIVE WILL. 

The LAST WILL of Thomaa Morsy lute of Rade»lane, in 
the city of London, gentleman, deceased, declared by hkn 
by words of mouth, the 4th day of September 1809. [Here 
insert the ixyords as spoken by the deceased^ and conclude thus'] : 
Those were the words spoken by the said deceased Thomas 
Mors, in the presence of us who have hereunto subscribed 
our names as witnesses thereofi this day of 18 • 

Three wit»e8ses. tSeea degiytion of this wiU, p. 2S3, 234'.] 

NUMBER XI, 

A Release or Disckarqe for a Legacy. 

To ALL TO WHOM these present« shall come, I Johp 
Franks, of Wood-street, in the city Qf .Lopdon, ^Uven^oitb, 
i|epd greeting* Whereas Thomas Smjth, late of Fleet-ditch, 
in ^he said city of London^ butcher, df ceased} in c^nd by his. 
Last will and testament in writings bearing date, qix or about: 
th^ 4th day of September 180^, did give and bequeath untO: 
me, the said John Franks, the s\jm of 60/. and tbe said 
Thomas Smith, by his sai4 will, made and constituted 
Wil)iam Mun and James Dun, exeoulor^ thereof. Now 
l^^rpw all by these presents, that }, the wd John Frai>k% 
do hereby acknowledge to have received of a«d, frgm |hie. 
9aid William Mqn and James Dun, the said sum Qf 60^. 
90 given and bequeathed to me ii^ and by the said will of 
the. said Thomas Smith as afore^aidj and th§re<?f, and of and 
frpm every part thereof, do fully, clearly, apd absolutely; 
l^gquit, release, and for ever discbarge the said William Mun> 
{md James Dun, their heirs, excQutprs, adxpioistratQrs* wi 
assigns, and also the estate and effects of the said testator, 
and every part thereof; And in consideration thereof, I the 
said John Franks do, for myself, my executors, adminis- 
trators, and assigns, remise and release unto the said William 
Mun and James Dun, their heirs, executors, and adminis- 
trators, all and all manner of action and actions, cause and 
causes of action, suits, legacies, sum and sums of money^ 
judgments, executions, claims, and demands whatsoever, 
both at law a»d in equity, which agunst the said WiHiam 
Muq aod James Dun, their l:|eirs, ^a^eputors, qv adminis- 
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tratorsy or the estate or eftcU of the said testator, I the 
said John Franks ever bad, or which I, my executors, ad- 
Bumstrators, or assigns, can or may have, claim, challenge, 
or demand, for or by reason or means, or on account of me 
said siun of 6tf. so aiven and bequeathed to me in and' by 
the said last will and testament ofthe said Thomas Smith as 
aforesaid^ In witness whereof I the said John Franks hiave 
hereunto set my hand and s«d| this day of in 

the year of our Lord 18 • 

^'/;?^i;^'*"^ -^OHN FRANKS. | 

Simon Simpson, 
Noah Moor. 



NUMBER XII. 

Discharge to Executors where the Testator bequeathed 
the Residue of his Estate and Effects to them, upon 
trust for his Children, with a benefit to the Survivors, 
if either should die under age- 

1.' Recites the Will and Bequest to the Trustees, 'with the vari" 

ous Trusts. 
% The Trustees' potoer of applying the Children's Share for 

putting them to Business, o^c. 
S. That Testator left three Children, all of 'vohom are living, 

and that the Trustees proved his Will, S^c, 

4. That one Child hath attained tvoenty-one years of Age ; and 
by the Trustees Account the three Children have oeen ^ad- 
vanced different Sums; and that 1000/. of Testator's Estate 
is undisposed of 

5. That for making an equal Division, the several Sums ad- 
vanceafor each Child are added to the 1000/.; and tlie whole 
divided into three equal Shares, and out of each separate 
Share deducted the separate Sums advanced. 

6. Child of Age releases Testator^ s Estate, and the Trustees, of 
alljuture Claim, except what may accrue to him by either of 
the younger children aying under Age. 

To ALL TO WHOM thesc presents shall come. Amos'Beal 

of the parish of St. Martin in the Fields, in the county of 

1. Middlesex, ironmon^r, sends greeftW. Whereas Charles 

Beal, late of the said parish of St. Martin in the Fields, 

linen-draper, deceased, m and by his last will and testament 
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in writing, bearing date on or about the 8th day of June 
1809> after having thereby bequeathed divers legacies, did 
give and bequeath all the rest, residue, and remainder of 
his plate, china, household goods, and furniture, and all 
other his goods, chattels, stock in trade, estate and effects, 
of what nature or kind soever, to David Evans and Francis 
Gifford. To hold unto them, their executors, adminis- 
tratorsy and assigns, upon this special trust and confidence, 
that they the said trqste^s, or the survivor of them, or the 
executors or administrators, of such survivor, should, as 
soon as convenient after hisdeath, sell and dispose thereof, 
and call in and receive all such debts, sum or sums of mcmey, 
as should be due or owing to him at the time of his death, 
and place the money arismg by such sale or disposal, and 
the money so to be called in and received, upon govern- 
ment, or other good and sufficient security, in their own 
names, and in such manner as thev should think proper : 
And also in trust that they should receive the mterest 
and dividends thereof from time to time as the same should 
become payable, and pay, apply, and dispose of the same, 
or a sufficient part thereof, for and towards the mainte- 
nance, education, support, and bringing up, of his son the 
said Amos, and his daughters Hannah and Jane Beal, and 
such other child or children as he should have living, or 
that his wife might be ensient with at the time of his death, 
until his said children should severally and respectively 
attain their several and respective ages of twenty-one 
years; and when and as his said children should severally 
and respectively attain their said ages of twenty-one years, 
in trust to pay, assign, transfer, and convey cdl the said 
residue of his estate and effects, with the interest, divi- 
dends, imd produce thereof, as should not have been ap- 
plied for and towards the maintenance and education of his 
said children as aforesaid, or for putting any or either of 
them to business, or otherwise advancing any or either of 
them in life, pursuant to the power in his saia will for that 
purpose afterwards contained, equally unto and amongst all 
his said children, when and as they should severally and 
respectively attain their said ages of twenty-one years ; and 
in case any or either of his said children should happen to 
die before having attained twenty-one years of age ; then 
in trust to pay, assign, transfer, and convey, all the said 
residue of his estate and effects, and the interest, dividends, 
and produce thereof, or such part thereof as should re- 
main unapplied as aforesaid, unto such of his said chil- 
dren as should live to attain his, her> or their re- 
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spective age or ages of twenty-one years, share and 
2. 8hare alike if more than one : And whereas the said 
Charles Beal in and by his said will, did authorize and em- 
power his said trustees to apply the respective part or 
share of any or either of his aforesaid children, of and 
in the said residue of his estate and effects, for putting any 
or either of them, his, her, or their lawful issue out to 
business, or any suitable employ, or for setting him, her, 
or them, up m business, or advancing him, her, or 
them, respectively in any employ or otherwise, for his, 
her, or their respective advancement in the world by marry- 
ing or otherwise howsoever ; and the said testator nomi- 
nated, constituted, and appointed the said trustees, the 
said David Evans and Francis Gifford, executors of his 
said last will and testament, as in and by the same, rela- 
tion being thereunto had, what is hereinbefore in part 
S. recited will more fully and at large appear : And whereas 
the said testator died without altering or revoking 
his said will, leaving his aforesaid three children, his only 
issue him surviving (all of whom are now living) ; and 
shortly after his death the sahl David Evans and Francis 
Gifford proved his said will in the prerogative court of 
Canterbury, and took upon them the said executorship 

4. and trust : And whereas the said Amos Beal hath attained 
his said age of twenty-one years, and the said trustees 
have made up an account of and concerning the said resi- 
duary estate and effects, and all moneys received and paid 
by Uiem, in pursuance of the said trust and executorship, 
whereby it appears they have advanced, paid, laid out, and 
expended, to, for, and on account of the said Amos Beal, 
the sum of 400^. ; to, for, and'on account of the said Hannah 
Beal, the sum of 300/.; and to, for, and on account of the - 
said Jane Beal, the sum of 250^.; and that there is now 
remaining in their hands, and on good security as placed 
out by them, the sum of 1000^. of and belonging to the 
said residuary estate and effects of the said Charies Beal : 

5. And whereas for making a just and equal division of the 
said sum of 1000/. among the aforesaid three children, pur- 
suant to the said last will and testament of the said Charles 
Beal, it is agreed to add the aforesaid three several sums 
of 400/. 300/. and 250/. to the said sum of 1000/. which 

. makes the same 1950/. and then to divide the whole into 
three equal shares, and deduct out of each third part what 
has respectively been advanced, paid, laid out, and ex- 
pended, to, for, and on account of each child, whereby 
the share of the said Amos Beal therein appears to be the 
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6* sum of 250/. Now tbeae preaents witness, that as wel^ for 
and in consideration of toe said sum of 400^* heretofoi^ 
advanced, paid, laid out, and expended, to, for, and on 
account of the said Amos Beal, as aforesaid^ and of the 
said sum of 2501. to him in hand paid b j the said David 
Evans and Francis Gifford, at or before the execution of 
these presents, the receipt wliereof is hereby aeknow* 
ledged, he the said Amos Beal, hath remised, released, and 
for ever discharged, and by these presents dothf remise, re* 
lease> and for ever discharge the raid David Evans and 
Francis Gifford, their executorsi adminiatratorsiy and as- 
signs, of and from all the estate, right, title, interest, pro^ 
perty, claim, and demand whatsoever, bodi at law and 
in equity, of him the said Amos Beal, of, in, and to the 
said residue of the estate and ^ects of the said Charles 
Beal deceased, by virtue of his said will or otherwise howso* 
ever ; and. also, of and from all and all manner of action 
and actions, suits, bills, bonds, writings, obligations, debts> 
dues, duties, reckonings, accounts, sum and sums of 
money, judgments, executions, extents, quarrels, eoatro* 
versies, trespasses, damages, and demands whatsoever, 
> both at law and in equity, or otherwise howsoever, which 
apainst the said David Evans tatd Francis Giffocd, or 
either oi* them, in their or either of their own right, or as 
trustees, or executors, constituted and appointed in and 
by the said last will and testament of the said Charles' 
Beal deceased, or otherwise, he the said Amos Beal now 
hath, or ever had, or which he, his executors, adminis- 
trators, or assigns, i^all or may hereafter have, claim, 
dhallenge, or demand, for or by reason, or means, or on 
account thereof, cht for or by reason, or means, or on account 
of the said residuary estate and effecta of the said Charles 
Bealt or for or by reason, or means, of any act, mattery or 
thii^, incident or relative thereto, from the beginning of 
the world to the day of the date hereof. (Save and ex- 
cept all such estate, right, title, and interest, as may ac- 
crue to him the said Amos Beal, or which he may at any 
time hereafter have, claim, challenge, or demand, of, in, 
or unto the said residuary estate and effecti? of the said 
Charles Beal deceased, or any part or parcel thereof, 
from, by, or on account of the death of both or either of 
the aforesaid Hannah and Jane Beal, which is not in- 
tended by these presents to be released) : In witness 
whereof the said Amos Beal hath hereunto set his hand 
and seal» &c. [« in No. XI.] 
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NUMBER XIIL 

IHscharge for L^^acies by Hudiiand and Wifes*^ 

To ALL TO WHOM Uiese presents shall come, Andrew Baker,, 
of Milk*street« Cbeapside, in the city of London, cordwainer, 
apd Catharine his wife, send greeting. Wbebkas David. 
Ev^s, late of Milk*street, aforesaid, victualler, in and by . 
his last will and testament in writing, bearing date on or. 
about the 8th day of June 1809> did give and beoueath . 
unto the said Catharine, by her then name ana de- 
scription of his cousin Cathariqe Ford, spinster, the bed 
with a mahogany four-post bedstead, bolster and pillow, 
and the mahogany chest upon drawers^ together with six hair 
bottom mahogany chairs, and pillow and claw mahogany 
table, board) parcel of the furniture in the room over the 
dining«room, on the two pair of stairs in the dwelling-boose . 
of the said David Evans; and also did give and beqiieath 
unto the said Catharine the sum of 100^., and the said David 
Evans nominated and appointed George Hand and James 
Klnowel, executors of his said will, who since his death have 
duly proved the same in the prerogative court of Canter- 
bury: And whereas, since the death of the said David 
Evans, the said Catharine Ford hath intermarried with the 
said Andrew Baker: Now these presents witness, that. 
the said Andrew Baker and Catharine his wife, do hereby 
acknowledge to have received of and fi'om the said George 
Hand and James Knowel, the aforesaid bed, four-post bed- 
stead, bolster and pillow, the mahogany chest upon drawers, 
the six mlihogany chairs, and table hoard, and also the said 
sum of 100/. so given and bequeathed to the said Catharine, 
in and by the said last will and testament of the said David 
Evaaa as aforesaid ; and thereof, and of and from every part 
thereof, do fully, clearly, and absolutely acquit, release, lAd 
for ever discharge, the said George Hand and James 
Knowel, their executors, administrators, and assigns, imd 
afoo the estate and effects of the said testator, and every 
part thereof; And, in consideration thereof, they the said 

> MTher? any leg^icy is giyea Iq a woman -who mame» before tbe fi»fn% 
is paid or delivered to her, the husband should join in the discharge. So 
likewise if a legacy be given to a woman during her marriage, unless in 
either of those cases it should appear clear by the will that the husband 
can in no wise have any claim thereto, or interference therewith. 
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Andrew Baker, and Catharine his wife, do for themselves^ . 
their executors, administrators, and assigns, remise, and re- 
lease, unto the said George Hand, and James Knowel, their 
executors and administrators all, and all manner of action 
and actions, cause and causes of action, suits, legacies, sum 
and sums of money, judgments, executions, claims, and de- 
mands whatsoever, both at law and in equity ; which against 
the said George Hand and James Knowel, their executors or 
administrators, or the estate or effects of the said testator^ 
they the said Andrew Baker, and Catharine his wife, or 
either of them, ever had, or which they, their executors, ad* 
ministrators, or assigns, can or may have, claim, challenge, 
or demand, for, or by reason or means, or on account of tne 
said furniture, or the said sum of 100/. given and bequeathed 
to the said Catharine, in and by the said last will and testa- 
ment of the said David Evans as aforesaid. In witness- 
whereof, the said Andrew Baker, and Catharine his wife, 
have hereunto set their hands and seals, &c. [as in No. XJ.^ 
oriily here, being two persons to execute, there must be two seals- 
to the deed ; one for the husband to write his name opposite,^ 
and the other for the wife to write her name opposite thereto^ 
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Release by a new Administrator on settling with and 
receiving Goods unadministered from the old. — To 
be written on paper or parchment, stamped as for 
any other Release. 

To ALL TO WHOM thesc presents shall come, Alexander 
Ball of Great Russel-street, Bloomsbury, in the county of 
Middlesex, gentleman (administrator de bonis non, of his late 
deceased mother Cecilia Ball,) sends greeting. Whereas 
DAiiel Evans, uncle of the said Alexander Ball, did in the 
minority of the said Alexander Ball, take out letters of ad- 
ministration of the goods and chattels of the said Cecilia 
Ball deceased, for the benefit of the said Alexander Ball, 
and the other children of the said Cecilia Ball: And 
whereas the said Alexander Ball having attained the age 
of twenty-one years, the said Daniel Evans hath resigned 
up his administration so taken by him as aforesaid, and let- 
ters of administration, de bonis non, are granted to the said 
Alexander Ball of the said Cecilia Ball his mother, for him- . 
self and the benefit of his sisters and brother, Frances, 
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Gratia, and Henry Ball, children of the said Cecilia Ball de- 
ceased : And whereas the said Daniel Evans, and Alex- 
ander Ball, administrators as aforesaid, have now made up 
and adjusted all accounts, matters, and things, of and con- 
cerning all moneys received, paid, and disbursed, by the said 
Daniel Evans as administrator as aforesaid, and all other the 
estate whatsoever of or belonging to the said Cecilia Ball 
deceased, which have been received or come to the hands or 
disposition of the said Daniel Evans ; and upon adjusting 
the said accounts there appears to be remaining in the 
bands of the said Daniel Evans the sum of 2000/. in money, 
and one bond under the hand and seal of James Knowel of 

in the penal sum of 1000^. with a condition to be void 

upon the payment of 500/. on the day therein mentioned ; 
which saia sum of 2000/., together with the said bond and 
all writings and papers appertaining or belonging to the es- 
tate of the said Cecilia Bfdl, the said Daniel Evans hath on 
the day of the date hereof paid and delivered up to the said 
Alexander Ball ; Now know all by these presents, that the 
said Alexander Ball doth acknowledge to have received of 
and from the said Daniel Evans, the said sum of 2000/. toge- 
ther with the said bond, and all writings and papers apper- 
taining or belonging to the estate of the said Cecilia Ball ; 
and thereof, and of aiid from every part thereof, doth fully, 
clearly, and absolutely, acquit, release, and for ever dis- 
charge the said Daniel Evans, his heirs, executors, and 
administrators ; And in consideration thereof, and being sa- 
tisfied in the premises, hathy remised, released, and for 
ever discharged, and in and by these presents dothf re- 
mise, release, -and for ever discharge the said Daniel Evans, 
his heirs, executors, and administrators, of and from all reck- 
onings, accounts, sum and sums of money, b]r him had and 
received in pursuance of the said administration so granted 
to hiih as aforesaid, and of and from all other reckonings, ac- 
counts, and demands whatsoever, and all and every action 
and actions, cause and causes of action, suits, judgments, 
executions, claims and demands both at law and in equity, 
or otherwise howsoever ; which against the said Daniel Evans, 
he the said Alexander Ball now nath, or ever had, or which 
he, his executors, or administrators, shall or may have, claim, 
challenge, or demand, for or on account of any act, matter, 
or thing whatsoever, from the beginning of the world to the 
day of the date of these presents. In witness whereof the 
said Alexander Ball hath hereunto set his hand and seal> &c. 
las in No. XL] 
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LIST OF STAMP DUTIES. 

By the Statute 55 Geo. Ill, c. 184. thejbrmer Stamp Duties 
are repealed and theJoUotoing neto Duties are imposed* 

Probate of a will, and letters of administration witli a wUl 

annexed, to be granted in England; 

Confirmation of any testament testamentary, or eik thereto^ to 

be expeded in any commissary court in Scotland^ where 

the deceased shall have died before or upon the 10th of 

October 1808> and subsequent to the 10th of October 1 804«; 

Inventory to be exhibited and recorded in any commissary 

court m Scotland, of the estate and effects of any penwB 

deceased, who shall have died after the 10th oS October 

1808, and have left any testament or testamentary dispo* 

sttion of his or her personal or moveable estate and 

effects, or any part thereof: 

Where the estate and efects for or in respect of which 

such probate,^ letters of administration, confirmation, 

or eik respectively, shall be granted or expeded, or 

whereof such inv^itory shall be exhibited ai^ r^^* 

corded, exclusive qftvhat the deceased shall haw been 

possessed of or entitled to as a trustee for any other 

person or persons^ and not benefidaUy, shall be 

aboVQ the value of 20?. and under 



of the value of 



100?. 

200?. 

300?. 

450?. 

600?. 

800?. 
1,000?. 
1,500?. 
2,000?^ 
3,000?. 
4,000?, 
5,000?. 

e,ooo?. 

7,000?. 

8,000?. 

9,000?, 
10,000?. 
12,000?. 
14,000?. 
16,000f. 
18,000?. 
20,000?. 
25,000?. 
30,000?. 







£. 


$• 


d. 


100?. 


duty 





10 





200?. 


- • 


2 








SOOk 


• 


5 








450?. 


- 


S 








600?. 


_ 


11 


o 


o 


800?. 


. 


15 








1,000?. 


- 


22 








1,500?. 


- 


30 








2,000?. 


- 


40 





o 


3,000?* 


- 


50 








4,000?. 


- 


60 








5,000?. 


- 


80 


o 





6,000?. 


- " 


100 








7,000?. 


- 


120 








8,000?. 


. 


140 








9,000?, 


- 


160 


o 





10,QOO?p 


* 


180 


c 





12,000?. 


- 


200 








14,000?. 


- 


220 








iSyOOD?. 


• . 


250 








18,000?. 


- 


280 








20,000?. 


• 


310 





6 


25,000?. 


lb 


3^ 


Q 





30,000?. 


-','■ 


400 








35,000?. 


^ 


450 









of the value of 
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S{ 


19 


fUbnued. 








£ 


«. 


d. 


S5,O0Cd. and under 


40,000/. 


duty 


525 








4o,ooor. 




45,000/. 


« 


600 








45,00(». 




50^000/. 


- 


675 








50,000/. 


ji 


60,000/. 


• 


750 





o 


60,000/. 




70,000/. 


. 


900 








70,000/. 




80,000/. 


. 


1,050 





o 


80^000/. 




90,000/. 


• 


1,900 








90,000/. 




100,000/. 


- 


1,350 








100,000/. 




iao,ooo/. 


. 


1,500 





o 


190,000/. 




140,000/. 


- 


1,800 








140,000/. 




160,000/. 


- 


2,100 








IfiO/XX)/. 




180,000/. 


• 


2,400 








180,000/. 




200,000/. 


- 


2,700 








200,0001. 




250^000/. 


- 


3,000 








250,000/. 




300,000/. 


- 


3,750 








300,000/. 




350,0001. 


- 


4,500 








350,000/. 




400,0001. 


. 


5,250 








400,000/. 




500,000/. 


* 


6,000 








500^000/. 




600,0002. 


- 


7,500 








600,000/. 




700^000/. 


. 


9,000 








700,000/. 




800,000/, 


- 


10,500 








800,000/. 




900,000/. 


- 


12,000 








900^000/. 




1,000/XXX. 


. 


13,500 








1,000^000/. and upwards 


- 


15.000 









Letters of administration, without a will annexed, to be 

granted in England; 
.Confirmation of any testament dative, to be expeded in any 
commissary court in Scotland^ where the deceased shall 
have died before or upon the 10th of October 1808, 
and subsequent to the 10th of October 1804; 
Inventory to l)e exhibited and recorded in any commissary 
court m Scotland, of the estate and effects of any per- 
son deceased, who shall have died after the 10th of 
October 1808, without leaving any testament or testa- 
mentary disposition of his or tier personal or moveable 
e3tate or effects^ or any part thereof; 

Where the estate and effects for or in respect of which 
auch letters of administration or confirmation re- 
spectively shall be eranted or expeded, or whereof 
such inventory shaB be exhibited and recorded, 
elusive of tvhat the deceased shaff have been possessed 
of or entitled to as a trustee for any other person or 
persons, and not beneficiaUif, shall be 

duty 



above the value of 


20/. and under 


50/. 


of the value of 


SOL 


100/. 




100/. 


200/. 




900/. 


300/. 




300/. 


450/. 



£. s. 


d. 


10 





1 





3 





8 





11 






400 



of tbe the value of 
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tistration/&o, 


► — continwd. 




£* 


s. 


d. 


of ' 450/. and under 


600/. 


duty 15 








600/. 




800/. 


- 


22 








800/. 




1,000/. 


- 


so 








1,000/. 




1,500/. 


- 


• 45- 








1,500/. 




2,000/, 


. 


60 








2,000/. 




3,000/. 


. 


75 








3,000/. 




4,000/. 


- 


90 








4,000/. 




5,000/. 


• 


120 








5,000/. 




6,090/. 


n 


150 








6,000/. 




7,000/. 




180 








7,000/. 




8,000/. 


. 


210 








8,000/. 




9,000/. 


- 


240 








9,000/. 




10,000/. 


. 


270 








10,000/. 




12,000/. 


. 


300 








12,000/. 




14,000/. 


- 


330 








14,000/. 




16,000/. 


- 


375 








16,000/. 




18,000/. 


- 


420 








18,000/. 




20,000/. 


- 


465 








20,000/. 




25,000/. 


- 


525- 








25,000/. 




30,000/. 


- 


600 








30,000/. 




35,000/. 


- 


675 








35,000/. 




40,000/. 


- 


785 





.0 


40,000/. 




45,000/. 




900 








45,000/. 




50,000/. 


. 


1,010 





Q 


50,000/. 




60,000/. 


- 


1,125 








60,000/. 




70,000/. 


- 


1,350 








70,000/. 




80,000/. 


-■• 


1,575 








80,000/. 




90,000/. 


- 


1,800 








90,000/. 




100,000/. 


. 


2,025 








100,000/. 




120,000/. 


. 


2,250 








120,000/. 




140,000/. 


. 


2,700 








140,000/. 




160,000/. 


- 


3,150 








160,000/. 




180,000/. 


- 


3,600 








180,000/. 




200,000/. 


- 


4,050 








200,000/. 




250,000/. 


- 


4,500 








250,000/. 




300,000/. 


- 


5,620 








300,000/. 




350,000/. 


- 


6,750 








850,000/. 




400,000/. 


• 


7,875 








400,000/. 




500,000/. 


- 


9,000 








500,000/. 




600,000/. 


- 


11,250 








600,000/. 




700,000/. 


- 


13,500 








700,000/. 




800,000/. 


- 


15,750 








800,000/. 




900,000^. 


- 


18,000 








900,000/. 




1,000,000/. 


- 


20,250 








1,000,000/, and upwards 


- 


22,500 









Exemptions from all Stamp Duties. 

Probate of wUlf letters of administration ^ confirmation of 
testament, and eik thereto, and inventory of the effects of 
any common seaman, marine, or soldier, 'who shallbe slain 
or die in the service of His Majesty, his heirs or 
successors: 
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'Addiiiomd inveui<ny^ to be exhibUed and recorded in any 
commissary court in Scotland; inhere the same shall not 
be liable to a duty of greater amount than the duty already 
paid upon any former inventory exhibited and recorded of 
the estate and effects qfthe same person* 

;l£oacies and successions to personal or 
moveable estate upon intestacy. 

I. Where the Testator, Testatrix, or Intestate died before 
or upon the Sth if April 1805. 

For every legacy, specific or pecuniary, or of any other 
description, of the amount or value of 20^. or upwards, 
given by any will or testamentary instrument oi any 
person who died before or upon the 5th of April 1805, 
out of his or her personal or moveable estate, and which 
shall be paid, delivered, retained, satisfied, or discharged, 
after the Slst of Au^t 1815. 

Also for the clear residue (when devolving to one person), 
and for every share of the clear residue (when devolving 
to two or more persons), of the personal or moveable 
estate of any person who died before or upon tlie 5th of 
April 1805 (after deducting debts, funeral expences, 
legacies, and other charges first payable thereout), whether 
the title to such residue, or any share thereof, shall accrue 
by virtue of any testamentary disposition, or upon a 
partial or total intestacy ; where such residue, or share 
of residue, shall be of the amount or value of 20^. or 
upwards, and where the shall be paid, delivered, re« 
Uin^d, satisfied, or discharged, after the Slst of August 
1815. 

Where any such legacy, or residue, or share of such residue, 
shall have been given, or have devolved, to or for the 
benefit of a brother or sister of the deceased, or any 
descendant of a brother or sister ^the deceased; a duty at 
and i^r the rate of 21. iOs. per centum on the amount or 
value thereof. 

IVbere any such legacy, or residue, or share of such residue* 
shall have been given, or have devolved, to or for the 
benefit of a brother or sister of the father or mother of the 
deceased, or any descendant of a brother or sister of the 
father or mother of the deceased; a duty at and after the 
rate of 4/. per centum on the amount or value thereof. 

Where any such legacy, or residue, or share of suqh residue, 
shall have been given, or have devolved, to or for the 

D o 
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benefit of a brother or sister of a grandfather or grand' 
mother of the deceasedy or any descendant of a brother or 
sister of a grandfather or grandmother of the deceased ^ 
a duty at and after the rate of 5/. per centum on the 
amount or value thereof* 
And where any such legacy, or residue, or share of such 
. residue, shall have been given, or have devolved, to or for 
the benefit of any person, in any other degree of collateral 
consanguinity to the deceased than is above described, or 
to or for the benefit of any stranger in blood to the de- 
ceased ; a duty at and after the rate of 8/. per centum on 
the amount w value thereof* 



II. Where the Testator ^ Testatrix^ or Intestate, shaU have died 
after the 5th of April 1805. 

For every legacy, specific or pecuniary, or of any other 
description, of the amount or value of 201. or. upwards, 
given by any will or testamentary instrument of any 
person, who shall have died after the 5th of April 1805, 
either out of his or her personal or moveable estate, or out 
of or charged upon his or her real or heritable estate, or 
out of any monies to arise by the sale, mortgage, or 
other disposition of his or her real or heritable estate, or 
any part thereof, and which shall be paid, delivered, re- 
tained, satisfied, or discharged after the Slst of August 
1815. 

Also, for the clear residue (when devolving to one person), 
and for every share of the clear residue (when devolving 
to two or more persons), of the personal or moveable 

' estate of any person, who shall have died after the 5th of 
April 1805, (after deducting debts, funeral expences, 
legacies, and otlier charges first payable thereout,) whether 
the title to such residue, or any share thereof, shall accrue 
by virtue of any testamentary disposition, or upon a 
partial or total intestacy ; where such residue, or share of 
residue, shall be of the amount or value of 20^.«or up- 
wards, and where the same shall be paid, delivered, 
retained, satisfied, or discharged after the Slst of August 
1815. 

And also for the clear residue (when given to one person), 
and for every share of the clear residue (when given to two 
or more persons), of the monies to arise from the sale, 
mortgage, or other disposition, of any real or heritible 
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estate directed to be sold, mortgaged, or otherwise dis- 
posed of, by any wiH or testamentary instrument of any 
person, who sbafl hwe died after the 5th of April 1805 
(after dednctii^ debts, funeral expences, legacies, and 
other charges first made payable thereout, if any), where 
such residue, or share of residue, shall amount to Wi. or 
upwards, and where the same shall be paid, retained, or 
discharged after Uie 31st of August 181 5. 

Where any such legacy or residue, or any share of such 
residue, shall have been given, or have devolved, to or 
for the benefit of a child of the deceased, or any descendant 
of a chUd of the deceased^ or to or for the l>enefit of the 
father or mother, or any lineal ancestor of the deceased ^ 
a duty at and after the rate of 1/. per centum on the 
amount or value thereof. 

Where any such legacy, or residue, or any share of such 
residue, shall have been given, or have devolved, to or for 
the benefit of a brother or sister of the deceased, or any 

. descendant of a brother or sister of the deceased; a duty at 
and after the rate of Si. per centum on the amount or 
value thereof. 

Where any such legacy, or residue, or any share of such 
residue, shall have been given, or have devolved, to or for 
the benefit of a brother or sister of the father or mother of 
the deceased, or any descendant of a brother or sister of the 
father or mother of the deceased; a duty at and after 
the rate of 6L per centum on the amount or value 
thereof. 

Where any such legacy, or residue, or any sliare of such 
residue, shall have been given, or have devolved, to or for 
the benefit of a brother or sister of a grandfather or 
grandmother of the deceased, or any descendant of a 
orother or sister of a grandfather or grandmother of the 
deceased; a duty at and aner the rate of 61. per centum 
on the amount or value thereof. 

And where any such legacy, or residue, or any i^are of such 
residue, shall have been given, or have devolved, to or for 
the benefit of any person, in any other degree of collateral 
consanguinity to the deceased than is above described, or 
to or for the benefit of any stranger in blood to the 
deceased; a duty at and after the rate of I0l.per centum 
on the amount or value thereof. 

And all gifts of annuities, or by way of annuity, or of any 
other partial benefit or interest, out of any such estate or 

D D 2 
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dFectB as aforesaid, shall be deemed legacies within fAe 
. intent and meaning of this schedule, 
^nd where any legatee shall take two or more distinct le- 
gacies or benefits, under any will or testamentary instm- 
jnent, which shall together be of the amount or value of 
sol, «ach shall be charged with duty, though each or either 
may be separately un&r that amount or value* 

Exemptions* 
Legacies and residues^ or shares qfresidue^ of any such estaie 
or effects as aforesaid^ given or deooJmng to or for the 
benefit of the husband or toife of the decetued^ or to or for 
. the benefit of any of the Royal Family, 
And all legacies vohtch voere exempted from duty b^ the act 
passed in S9 Geo* 3. c* 73., Jbr exempting certain specific 
legacies giveti to bodies corporate^ or other public iodies^ 
Jromthepaymentqfduty. 



By sect. 2. it is enacted, that there shall be raised, levied, 
and paid unto and for the use of His Majesty, his heirs 
and successors, in and throughout the whole of Great Bri- 
tain, for and in respect of the several instruments, mat- 
ters, and things mentioned and described in the schedule 
hereunto annexed (except those standing under the head of 
exemptions), or for or in respect of the vellum, parchment, 
or paper, upon which such instruments, matters, and things, 
or any of them, shall be written or printed, the several 
duties or sums of money set down in figures against the 
same respectively, or otherwise specified and set forth in 
the same schedule ; and that the yearly per ceniage duty 
on insurances from loss by fire therein mentioned, shall 
commence and take place irom and after the 28th of 
September 1815? and that all the other duties therein men- 
tioned, shall commence and take place from and after the 
31st of August 1815 ; and that the said schedule, and all the 
provisions, regulations, and directions therein contained, 
with respect to the said duties, and the instruments, matters, 
and things charged therewith, shall be deemed and taken to 
be part ^ this act, and shall be read and construed as if the 
same had been inserted herein at this place, and shall be 
applied, observed, and put in execution accordingly. 

By sect. 37. it is enacted, that from and. after the 31st 
of August 1815, if any person shall take possession of, 
and in any manner administer, any part of the personal 
estate and efl^cts of any person deceased, without obtaining 
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probttle of the wiH or letters of administnilioD of the estate 
and effects of the deceased, within six calendar months after 
his or her decease, or within two calendar months after the 
termination of any suit or dispute respecting the will or the 
right to letters of admtnistratioa, if there shall be any such, 
vSich shall nol be ended within four calendar months after 
the death of the deceased ; every person so offending shall 
forfeit the sum of lOOl^ and also a further sum, at and after 
the rate of lOl. per centum on the amount of the stamp duty 
payable oo the probate of the will or letters of administration 
of the estate and efiects of the deceased. 
; Sect. 3& That from and after the eiepiration of three 
calendar months ftom the passing of this act, no ecclesias- 
tical court or person shall grant probate of the will or letters 
of administration of the estate and effects of any person 
deceased, without first requiring and receiving from the per- 
son or persons appljring wr the probate or letters of admmis- 
tration, or from some other competent person or persons, an 
affidavit, or solemn affirmation m the case of Quakers, that 
the estate and effects of the deceased, for or in respect of 
whidi the probate or letters of administration is or are to 
be granted, exclusive of what the deceased shall have been* 
possessed of or entitled to as a trustee for any other persoir 
or persons, and not beneficially, but includmg the lease- 
hold estates for years of the deceased, whether absolute or 
determinable on lives, if any, and without deducting any 
thing on account of the debts due and owing from the de- 
ceased, are under the value of a certain sum to be therein 
specified, to the best of the deponent's or affirmant's know- 
ledge, information, and belief, in order that the proper and 
full stamp duty may be paid on such probate or letters of 
administration ; whicli affidavit or affirmation shall be made 
before the surrogate or other person who shall administer 
the usual oath for the due administration of the estate and 
effects of the deceased. 

Sect. S9. That every such affidavit, or affirmation shall be 
exempt from stamp duty, and shall be transmitted to the 
said conunissioners of stamps, together with the cop^ of the 
wOl, or extract, or account of Uie letters of administration 
to which it shall relate, by the registrar, or other officer of 
the court, whose duty it shall be to transmit copies of wills, 
and extracts or accounts of letters of administration, to 
the said commissioners, for the better collection of the 
duties on legacies and successions to personal estate upon 
intestacy ; and if any registrar or other officer, whose duty 
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it shall be, shall neglect to transmit such affidavit or affirm- 
ation to the said commissioners of stamps, as hereby 
directedi every person so offending shall forfeit the sum of 
501. 

Sect. 40. That from and ailer the passing of this act, 
where any person, on applying for the probate of a will or 
letters of administration, shall have estimated, the estate and 
effects of the deceased to be of greater value than the same 
shall have afterwards proved to be, and shall in conse(](uence 
have paid too high a stamp duty thereon, if such person 
shall produce the probate or letters of administration to the 
said commissioners of stamps, within six calendar months 
after the true value of the estate and effects shall have beea 
ascertained, and it shall be discovered that too high a duty 
was first paid on the probate or letters of administration^ 
and shall deliver to them a particular inventory and account, 
and valuation of the estate and effiscts of the deceased, veri-- 
fied by an affidavit, or solemn affirmation in the case of 
Quakers ; and if it should thereupon satisfactorily appear to 
the said commissioners that a greater stamp duty was paid 
on the probate or letters of , ^ministration than the law 
required, it shall be lawful for the said commissioners to 
cancel and expunge the stamp on the probate or letters of 
administration, and to substitute another stamp for denoting 
the duty which ought to have been paid thereon, and to 
make an allowance for the difference between them, as in 
the cases of spoiled stamps, or if the difference be consider-^ 
able, to repay the same in money, at the discretion (^ the 
said commissioners* 

Sect. 41. That from and after the passing of this act» 
where any person, on applying for the probate of a will or 
letters of administration, shall have estimated the estate and 
effects of the deceased to be of less value than the same 
shall have afterwards proved to be, and shall in consequence 
have paid too little stamp duty thereon, it shall be lawful 
for the said commissioners of igtamps, on delivery to them 
of an affidavit or solemn affirmation of the value of the estate 
and effects of the deceased, to cause the probate or letters 
of administration to be duly stamped, on payment of ^be 
full duty which ought to have been originally paid thereim 
in respect of such value, and of the further sum or penalty 
payable by law for stamping deeds after the execution there* 
off without any deduction or allowance of the stamp duty 
origipally paid on such probate or letters of administration : 
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six calendar months after the true Talue of the estate and 
effects shall be ascertained, and it shall be discovered that, 
too little duty was at first paid on the probate or letters of 
administralioni and if it shall appear by affidavit or solemn 
^rmatiooy to the satisfiustion of the said commissioners^ 
that such duty was paid in consequence of any mistake or 
misapprehension^ or of its not being known at the time that 
some particular part of the estate and effects belonged to- 
the deceased, and without any intention of fraud, or Co 
delay the payment of the full and proper duty, then it shall- 
be lawful for the said commissioners to remit the before* 
mentioned penalty, and to cause the probate or letters of 
administration to be duly stamped, on payment only of the 
sum which shall be wanting to make up the duty which 
ought to have been at first paid thereon* 

Sect, 42* Tliat in cases of letters of administration on 
which too little stamp duty shall have been paid at first, the. 
said commissioners of stamps shall not cause the same to be 
duly stamped in the manner aforesaid, until the adminis« 
trator shall have given such security to the ecclesiastical 
court or ordinary by whom the letters of administration 
shall have been ^^ranted, as ought by law to have been 
given on the granting thereof, in case the full value of the; 
estate and effects of the deceased had been then ascertained, 
and also that the said commissioners of stamps shall yearly 
or oftener transmit an account of the probates and letters of 
administration, upon which the stamps shall have been rec« 
tified in pursuance of this act, to the several ecclesiastical 
courts by which the same shall have been granted, together 
with the value of the estate and effects of the deceased, upon 
which such rectification shall have proceeded. 

Sect. 43. Hiat where too little duty shall have been paid 
on any probate or letters of administration, in consequence 
of any mistake or misapprehension, or of its not being known 
at the time that some particular part of the estate and effects 
belonged to the deceased, if any executor or administrator 
acting under such probate or letters of administration shall 
not, within six calendar months after the passing of this act, 
or aftier the discovery of the mistake or misapprehension, or 
of any estate or effects not known at the time to have be* 
longed to the deceased, apply to the said commissioners of 
stamps, and pay what shtdl be wanting to make up the duty 
whicn ought to have been paid at first on such probate or 
letters of administration, he or she shall forfeit tne sum of 
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lOOl^ aad also a further «um^.at and after the rate ef IQI. 
per centum on the amouAt of the sum wanting to make up 
the proper duty. 

Sect« 44. That from and after the expiration of three 
calendar months from the passing of this act, it shall not 
be lawful for any ecclesiastical court or person to cM in 
and revoke, or to accept the surrender of any probate or 
letters of administration, on the ground only of too high or 
too low a stamp duty having been paid thereon, as hereto- 
fore hath been practised ; and if any ecclesiastical court or 
person shall so do, the commissioners of stamps ahaiW not 
make any allowaaoe whatever for the stamp duty on the 
probate or letters of administration which shall be so 
annulled* t 

Sect. 45. And whereas it hiM» happened in the case of 
letters of administration on which the proper stamp duty4ialh 
not been paid at first, that certain debts, chattels real or other 
effects, due or belonging to the deceased, have been found 
to be of such great value, that the administrator hath not 
been possessed of money sufficient either of his own or of 
the deceased to pay the requisite stamp duty, in order to 
render such letters of administration available for the reco- 
very thereof by law: and whereas the like may occur 
again, and it may also happen that executors or paeons 
entitled to take out letters of administration may, before 
obtaining probate of the will or letters of administration of 
the estate and effects of the deoeased, find some considerable 
part or parts of the estate and effects of the deoeased so 
circumstanced as not to be immediately got possession of, 
and may not have money sufficient either of their own or of 
the deceased to pay the stamp duty on the probate or letters 
of administration which it shall be necessary to obtain ; it is 
enacted, that from and after the passing of this act, it shall 
be lawful for the said commissioners of stamps, on satisfac^ 
tory proof of the facts by affidavit or solemn affirmation, in 
any such case as aforesaid which may appear to them to 
require relief, to cause the probate or letters of administra- 
..ition to be duly stamped, for denoting the duty payable ^ 
which ought originally to have been paid thereon, and to 
give credit for the duty, either upon payment of the before^ 
mentioned penalty, or without, in cases of probates or letters 
of administration already obtained, and upon which too little 
duty ^hall have been paid, and either with or without allow- 
ance of the stamp duty already paid thereon, as the case 
^ay require, under the provisions of this act; provided in ^ 
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an fuch cases of credit that security be first given by the 
executors or administrators, together with two or more suf- 
ficient sureties to be approved of by the said comnnssionerSy 
by a bond to his majesty, his heirs, or successors, in double 
the amount of the duty, for the due and fidl nayment of the 
sum for which credit shall be given, withm six calendar 
months, or any less period, and of the interest for the same, 
at the rate or IQi.oer cent, per annum, from the expiration 
of such period until payment thereof, in case of any defkult 
of payment at the time appointed ; and such probate or let- 
ters of administration being duly stamped in the manner 
aforesaid, shall be as valid and available as if the proper 
duty had been at first paid thereon, and the same haa been 
stamped accordingly. 

8ect. 46. Provided, that if at the expiration of the time 
to be allowed for the payment of the duty on such probate 
or letters of administration, it shall appear to the satisfaction 
of the said commissioners, that the executor or administrator 
to whom such credit thM be given as aforesaid, shall not 
have recovered effects of the deceased to an amount sufE- 
cient for the payment of the duty, it shall be lawful for the 
said commissioners to give such further time for the pay- 
ment thereof, and upon such terms and conditions as they 
shall think expedient. 

Sect. 47. Fnovided also, that the probate or letters of 
administration so to be stamped on credit as aforesaid, shall 
be deposited with the said commissioners of stamps, and 
shall not be delivered up to the executor or administrator 
until payment of the duty, together with such interest as 
aforesaid, if any shall become due; but the same shall 
nevertheless be produced in evidence by some officer of the 
commissioners of stamps, at the expence of the executor or 
administrator, as occasion shall require* 

Sect. 48. That the duty for which credit shall be given 
as aforesaid, shall be a debt to his maiesty, his heirs, or 
successors, from the personal estate of Uie deceased, and 
shall be paid in preference to and before any other debt 
whatsoever due from the same estate ; and if any executor 
or administrator of the estate of the deceased shall pay any 
other debt in preference thereto, he or she shall not only be 
charged with and be liable to pay the duty out of his or her 
own estate, but shall also forfeit the sum of 500/. 

Sect. 49. That if before pa3rment of the duty for which 
credit shall be given in any such case as aforesaid, it shall 
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become necessary to take out letters of admiiiistration de 
bonis nan of tfafc deceased, it shall also be lawful for tbe 
said commissioners to cause such letters of administration 
de bonis non^ to be duly stamped with the particular stamp 
provided to be used on letters of admimstration of that 
kind, for denoting die payment of the duty in respect of the 
elPects of the deceased, on some prior probate or letters <^ 
administration of the same effects, m such and the same man- 
ner as if the duty had. been actually paid, upon having the 
letters of administration de bonis non deposited with the said 
commissioners, and upon having such further security for 
tbe payment of the duty as they shall think expedient ; and 
such letters of administratioli shall be as valid and available 
as if the duty for which credit shall be given had been paid^-. 

Sect. 50. In r^;ard to probate of wills and letters of ad- 
ministration, that where any part of the personal estate* 
which the deceased was possessed of or entitled to, shall be 
alleged to have been trust property, if the person or persona 
who shall be required to make any affidavit or affirmation 
relating thereto, conformably to the provisions of the said 
act of 48 G. S., shall reside out itf En^and> such affidavit or 
affirmation shall and may be made before any person duly 
commissioned to take affidavits bv the .Court of Session or 
Court of Exchequer in Scotland, or before one of Hia 
Majesty's justices of the peace in Scotland, or before a mas* 
ter in chancery ordinary or extraordinary in Ireland, or. 
before any judge or civil magistrate of any other countiy or 
place where the party or parties shall happen to reside ; and 
every sudi affidavit or affirmation shall be as effectual as if 
the same had been made before a master in i^iancery ii>. 
England, pursuant to the directions of the said last-mentioned 
act. 

Sect. 51. Provided, that where it shall be proved by. 
oath or proper vouchers to the satis£Eu;tion of the said eom- 
missioners of stamps, that an executor or administrator hath, 
paid debts due ana owing from the deceased, and payable 
by law out of his or her personal or moveable estate, to such 
an amount as being deducted from the amount or value of 
the estate and effects of the deceased, for or in respect of 
which a probate or letters of administration, or a compensa^ 
tion of a testament, testamentary or dative, shall have been 
granted after Slst August 1815, or which shall be included 
in any inventory exhibited and recorded in a commissary 
court in Scotland as the law requires, after that day, shall 
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reduce the same to a suniy which, if it had been the whole 
gross amount or value of such estate and effects, would have 
occasioned a less stamp duty to be paid on such probate or 
letters of administration, or confirmation, or inventory, than 
shall have been actually oaid thereon under and by virtue of 
this act, it shall be lawfiu for the said oommissimiers to re^ 
turn the difference, provided the same shall be claimed 
within three yean after the date of such probate or letters 
of administration or confirmation, or the recording of sud> 
confirmation as aforesaid ; but where by reason of any pro- 
ceeding at law or in equity, the debts due from the deceased 
shall not have been ascertained and paid, or the effects of 
the deceased shall not have been recovered and made avails 
able, and in consequence thereof the executor or adminis- 
trator shall be prevented from claiming such return of duty 
as aforesaid within the said term of three years, it shall be 
lawful for the commissioners of the treasury to allow such 
further time for making the claim, as may appear to them 
to be reasonable under the circumstances of the case. 

By sect. 8. it is enacted, that the powers and provisions 
of former acts shall be put i^ execution, with regard to the 
duties under this act* It is therefore necessary to recur to 
the statutes 36 Geo. 3. 45 Geo.^ 3. and 48 Geo. 3. 

By the stat. 36 Geo. 3. c 52. sect. 7.> it is enacted, that 
any gift by will, to be satisfied out of the personal estate of 
the testator, or out of any personal estate which he shall 
have power to dispose of, shall be deemed a legacy^ whether 
^ven by way of annuity or in any other form, and whether 
charged only on personal estate, or also on real estate ; ex-> 
cept so far as it shall be paid out of real estate, in a due 
execution of the will ; and every donation mortis causth chall 
be deemed a legacy. 

Sect. 8. That the value of any legacy given by way of 
annuity, whether payable annually or otherwise, for any life 
or lives, or for years determinable on any life or lives, or for 
years or other period of time, shall be chained according to 
tables in the schedule annexed to that act; and the <uity 
shall be paid by four equal payments, the first of which pay«< 
ments shall be made before or on completing the payment 
of the first year's annuity, and the three others of such pay- 
ments of duty shall be made in like manner successively^ 
before or on ccHnpleting the respective payments of the 
three succeeding years' annuity respectively ; and the value 
of such annuity, if determinable upon any contingency be- 
sides the death of any person, shall be calculated without 
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regard to fttfch contingency : provided, Uiat if such anniHty 
determine by death before four years' paymait shall become 
due, then the duty shall be payable in proportion onl^ to sa 
many of the payments as actually became due ; and m case 
such annuity shall determine upon any other c<mtingency, 
then not only all payments of duty which would otherwise 
become due shall cease, but the person who shall have paid 
any duties which shall have previously become due, may ob- 
tain a return of so much duty as will reduce the same to the 
like duty as would have been payable for such annuitv, cal- 
culated according to the term for which the same shall ^ve 
endured; which abatement the commissioners shall settle 
according to the tid>les in the schedule 

Sect. 9. That the value of any annuity pavable out of 
any legacy, shall be calculated, and the duty charged there- 
on, in the same manner as directed with respect to other 
annuities ; and the duty on the legacy, if any duty i^udl be 
payable for it, shall be calculated on the value of such legacy, 
after deducting the value of such annuity ; and the duty fop 
such annuity shall be paid by the person entitled to the 
legacy, subject to the like proviso in case such annuity shall 
determine before four years' payment shall become due ; 
and the payment which shall be made for such duty shall 
be retained out of the first four years' payments of such an- 
niuity, if so many shall become due, or out of so many of 
such payments as shall become due by equal portions. 

Sect. 10. That the duty upon any lesacv given to pur- 
chase an annuity of a certain amount, wall be calculated 
upon the sum necessary to purchase such annuity according 
to the tables before-mentioned, and shall be deducted from 
such sum, and paid as in the case of other pecuniary lega- 
cies ; and the annuity to be purchased 4shall be reduced m 
jNToportion to the duty payable thereon. . . 

Sect. 11. That if any benefit shall be given in such terms 
that the amount or value can only be ascertained from time 
to time by the actual application of the fund; or if the 
amount or value of any benefit cannot, by reason of the form 
and manner of the gin, be so ascertained that the duty caa 
be charged thereon under any other of the directions herein 
contained ; then such duty shall be charged upon the sums 
or effects which shall be applied from time to time for the 
purposes directed, as separate and distinct legacies, and shall 
be paid out of the fund applicable for such pmrposes, or 
charged with answering the same. 



APPKNDIX. 413 

Sect. 12. Thai Uie dutjr on a legacy or residue to be en-- 
joyed by diffierent persons m succession, who shall be charge^' 
able with the duties at the same rate, shall be .paid as in Uie 
case of a legacy to one person ; and where any legacy given^ 
so that the same shall be enjoyed bv different persons 
in succession, some or one of whom shall be chargeable 
with no duty, or some of whom shall be chargeable with dif- 
ferent rates of duty, so that one rate of duty cannot be imme* 
diately charged, all persons who shall be entitled for life only 
or any other temporary interest, shall be chargeable with 
the duty in respect of such beouest, in the same manner as 
if the annual produce thereof had been men by way of 
annuity ; and such persons respectiyely shw be so charge- 
able with such duty, and the same shall be payable when they 
shall respectiyely become entitled to and begin to receive 
such produce, and shall be paid by equal portimis during 
the term of four years, if they shall so long continue to re* 
ceiye such produce ; sod all persons who shall become abso- 
lutely entitled to such legacy so to be enjopred in succession^ 
slwll, when they begin to enjoy the benent thereof, pay the 
duty for the same, or such part thereof of which the benefit 
shidl be so enjoyed, in the same manner as if the same had 
come to them immediatdy. 

Sect. 13. That the duty on any legacy or residue to be 
enjoyed by different persons in succession, upon whom the 
duty shall be chargeable at the same rate, shall be deducted 
and paid by the executor or administrator, upon payment of 
such legacy or residue, to any trustee ; and if the same 
shall not be paid to any trustee, such duty shall be paid 
out of the capital of the property so given, upon receipt, by 
any of the persons so intitled in succession, of any produce 
of such capital, or any part thereof, according to the amount 
of the capital of whicn such produce riiall be so received ; 
and where the duty shall be chargeable at different rates^ 
the executor or administrator shall be chargeable with such 
duties in succession, in the same manner as in case of im- 
mediate bequest; unless the property bequeathed shall have 
been vested in trustees, in which case such trustees shall be 
chargeable with the duties as if Uiey were executors or ad- 
mmistmtors ; and where any partial interest shall be given, 
or shall arise out of any such property so to be enjoyed in 
succession, and such partial mterest shall be paid by the 
person enjoying such property, such person shall be charge- 
able with the duties for such partial interest, and shall retain 
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and pay the same as if he were executor ; and shall be 
debtor to the king for it as executor. 

Sect. 14. That no duty shall be paid on plate, furniture, 
or other things, not yielding any income, and given to per- 
sons in succession, till the same shall be actually sold, or j^all 
come to any person having power to sell, or having an abso- 
lute interest Uierein, and shall be then charged on that per- 
son only, and not on the exectttor by reason of his having 
assentea to such bequest. 

Sect. 15. That where different persons shall become enti- 
tled to a legacy in succession, the duty shall be charged 
thereon, as given to be enjoyed in succession, whether the 
person entitled thereto shall take the same under a w^, #r 
as entitled by intestacy. 

Sect. 16. That where any legacy shdl be given to persons 
in joint tenancy, some or one- of whom shall be chargeable 
with any duty, and some or one of whom shall not be so 
chargeable, the persons chargeable shall pay such duty in 
proportion to their interest ; and if any persons chargeable 
shaH become entitled by survivorship, or by severance, to 
any larger interest in the property bequeathed, such persons 
shall be charged with the same duty as if the property to 
which such joint-tenants shall so become entitled had been 
originally given to such persons only. 

Sect. 17. That when any legacy shall be given, subject to 
any contingency whereupon the same may go to some other 
person, such bequest (unless chargeable as an annuity) shall 
be charged with duty as an absolute bequest, and such duty 
shall be paid out of the capital of such legacy, notwithstand'^ 
ing the same may, upon such contingency, go to some p^- 
son not chargeable with the same, or with any duty ; and if 
such contingency shall afterwards happen, and the property 
so bequeathed shall thereupon go in such manner that the 
same, if taken immediately after the death of the testator, 
under the same title would have been chargeable with a 
higher rate of duty than the duty so paid, the person be** 
coming entitled thereto, shall be charged with and shall psy 
the di£Perence between the duty so paid, and such higher 
rate of duty. 

Sect. 18. That where any legacy shall be subjected to any 
power of appointment for theben^t of any persons specially 
named as objects of such power, such property shall be 
charged with duty as property given in succession; and 
ail persons shall be charged in respect of their several ia« 
terestSi whether previous or subject to, or under or in de- 
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fault of such appointment ; and where any property shall 
be given for any limited interest, and an absolute power of 
appointment shall also be given to any person to whom the 
property would not belong in defiftult of such appointment, 
sucn property, upon the execution of such power, shall be 
charged with the same duty as if the same property had 
been immediately given to the person executing such power, 
after allowing any duty before paid in respect thereof; and 
where property shall be given with any such general power 
of appointment, which property in default of appointment 
will belong to the person to whom such power shall be 
given, such property shall be charged with, and shall pay 
the duty by this act imposed, in the same manner as if such 
property had been given to such person absolutely in the 
nrst instande, without such power of appointment* 

Sect. 19. That money or personal estate, directed to be 
applied in the purchase of real estate, shall pay duty as per^^ 
sonal estate ; unless the same shall be given to be enjoyed 
in successioHi and then each person entitled thereto in sue* 
cession, shall pay duty for the same in the same manner as 
if the same had not been directed to be applied in the pur- 
chase of real estate, unless the same shall have been 
actually applied in the purchase of real estate before such 
duty accrued ; provided, that in case before the same shall 
be so applied, any person shall become entitled to an 
estate of mheritance in possession in the real estate to 
be purchased therewith, the same duty shall be paid 
thereon as would have been payable on general personal 
estate. 

Sect. 20. That estates pur auter vie, applicable by law as 
personal estate, shall be charged with the duties as persontd 
estate. 

Sect. 21. That money given by will to pay the legacy 
duty shall not be charged with the duty. 

Sect. 22. That where specific legacies, and the residue 
of personal estate, shall consist of property not reduced into 
money, the executor or administrator may set a value 
thereon, and offer to pay the duty according to such value ; 
or may require the commissioners to appoint a person to sec 
such value, at the expence of the person or persons by 
whom such duty ought to be paid ; and the commissionera 
may accept the duty offered to be paid ; but if the commis* 
sioners shall not be satisfied with the value so set, on which 
the duty shaU be so offered, they may appoint a person to 
a^raiscy and may assess the duty payable in respect thereof. 
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and require the same to be paid ; but th6 pturtieB may causd 
that appraisement to be reviewed by the commiasioners of 
the land-tax for the district where such effects shall be, 
at their next meeting, if fourteen days shall have intervened, 
and if not, then at the next succeeding meeting of the said 
commissionersy of which iqppeal six days' notice shall be 
^iven to the commissioners of stamps; and the commis* 
sioners of the land-tax may appoint a person to appraise 
such effects, and hear such appeal, and their judgment shall 
be final ; and if the valuation of the commissioners of stamps 
shall not be appealed from within the time aforesaid, or 
shall be affirmed upon appeal, the dut^ shall be paid accord- 
ing to such valuation ; and if any variation shall be made on 
such appeal, the duty shall be paid accordinff to such variation ; 
and if the duty assessed in manner aforesaid, shall exceed the 
duty first o&red, the expence of such appraisement and 
other proceedings in assessing such duty shall be borne by 
the person by whom such duty shall be pa^rable ; and if any 
dispute shall arise between any person entitled to any such 
legacy or residue, and the executor or administrator, with 
respect to the value thereof, or the duty to be paid th^eon^ 
the duty shall be assessed by the commissioners of stamfA, 
or the commissioners of land-tax, upon appeal as before; 
and in case the effects shall be ten miles n:om London^ a 
person deputed by the said commissioners shall act in their 
stead, but subject to their instructions and controul* 

Sect. 23. That where any legacy shall be satisfied oth^- 
wise than by payment of money, or application of specific 
effects for that purpose, or shall be released for consideration^ 
or compounded for less than the amount thereof, the duty 
shall be paid according to the amount or value of the property 
taken in satisfaction Uiereof, or as the consideration for re* 
lease thereof, or composition for the same : provided, that 
if any legacy or bequest shall be made in satisfaction of 
any other legacy qr bequest unpaid, the duty shall not be 
paid on bow subjects, although both may be chargeable ' 
with duty, but shall be paid on the subject yielding the 
largest duty. 

Sect. 24f. That where an executor or administrator shall 
ofibr to pay or deliver any legacy or residue, dedu^^ting the 
duty payable thereon, and the person entitled shall refuse to 
accept such offer, and to give a release and discharge for 
such lesacy or residue, then, although no actual tender be 
made, if any suit shall be afterwards instituted, the court may 
order all costs to be paid by the person who refused, or may 
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order such costs to be retained out of such legacy, together 
with the duty payable thereon, as the said court shall sec fit ; 
and in case of a suit for a legacy or residue, the court may, 
in a summary way, order payment of such legacy or residue, 
and the duty and costs. 

Sect. 25. That if any suit shall be instituted concerning 
the administration of the personal estate of any person dying 
testate or intestate, in wliich any direction shall be given 
touching the payment of any legacies or residue, the court 
shall, in giving directions concerning the same, provide for 
the due payment of the duties ; and in all accounts of 
personal estate, such court shall take care that no allowance 
be made in respect of any legacy or residue, without proof 
of the payment of the duties. 

Sect. ^. That an executor or administrator may pay or 
deliver any legacy, or any part of any legacy, or make dis- 
tribution of any part of the personal estate, on payment of 
such proportions of the duty as shall accrue in respect of 
such part of such personal estate as shall be so admi- 
nistered. 

Sect. 27* That no executor or administrator, or trustee, 
sfaidl pay, deliver, or satisfy, or compound for any legacy, 
or residue of any personal estate, or any part thereof, m 
respect whereof any duty is thereby imposed, without taking 
a receipt in writing, expressing the date of such receipt; 
and the names of the testator or intestate, and of the person 
to whom such receipt shall be given, and of the person to 
whom such legacy or residue, or part of residue, shall 
have been given, or shidl have belonged, and the amount 
of the legacy or residue, or part of residue, and also the 
amount and rate of the duty payable and allowed thereon; 
and that no written receipt shall be received in evidence, 
unless stamped as required by that act ; and no evidence 
shall be given of payment of such legacy, or residue, or any 
part thereof, without producing such receipt stamped, unless 
payment of the duty shall first be given in evidence: pro*, 
vided, that a copy of the entry, in the books of the commis*- 
sioners, of the payment of such duty, shall be admitted as 
evidence thereof: provided also, that payment of any an- 
nuity, or legacy charged as an annuity, shall not be deemed 
a payment for which such stamped receipt shall be required, 
except the several payments which shall complete the pay- 
ments for each of the first four years during which such 
annuity shall be payable. 

Sect. 28, That any executor or administrator, or trustee, 

E E 
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who shall pay or satisfy, or compound for any le^cy or 
residue, without taking such receipt as aforesaid, and 
causing the same to be stamped within the time allowed, 
shall forfeit 10/. per centum on the money or value for 
which such receipt ought to have been given; and all 
f»ersons receiving the benefit of any such money, or other 
property, without giving a written receipt for the same, in 
which the duty shcdl be expressed to have been allowed or 
paid, and which shall bear date on the day of signing, shall 
forfeit 10/. per centum on the money or value of the pro- 
perty so received. 

Sect. 29. That every such receipt shall be brought, within 
twenty-one days ailer the date thereof, to the head office of 
the commissioners, or to some other office appointed by 
the commissioners, to be stamped, paying the duty for the 
same, and upon such payment, the proper officer shall write 
upon such receipt an acknowledgment of the duty paid in 
words at length, and bearing date the day on wnich such 
payment shall be made, and shall subscribe his name 
thereto, and enter an account in a book ; and the receipt 
shall be forthwith stamped with one of the four stamps ; and 
in case the duty shall be paid at any other office to be ap- 
pointed by the commissioners, the receipt whereon such ac- 
knowledgment of the payment of duty shall be subscribed, 
shall be transmitted within twenty-one days to the head 
office to be stamped; and such officer shall sign an acknow- 
ledgment, that such receipt has been left with him for such 
purpose, and such officer shall deliver back the same legacy 
receipt stamped, upon re-delivery to him of the acknow- 
ledgment : provided, that if any such receipt shall not be 
brought to any such office within twenty-one days, it sliall 
be lawful to carry such receipt to the head office, with- 
in three calendar months after date, paying the duty, and 
10/. per centum on such duty, by way of penalty, and 
the receipt may then be stamped, but the commissioners 
shall not on any pretence, except as after directed, stamp 
any receipt unless the duty shall be paid, and such receipt 
shall be produced to be stamped within the times and in the 
manner respectively limited. 

Sect. SO. That if it shall appear to the satisfaction of the 
commissioners, upon oath or ^rmation, to be administered 
by a justice of the peace, or master or masters extraordi- 
nary in chancery, that less duty has been paid for any le- 
gacy or residue, than ought to have been paid, by mistake, 
without any intention to defraud ; and if application be made 
to the commissioners to rectify such mistake before any 
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suit, and witfain three calendar roontliB after pajrment of the 
money actually paid, it shall be lawful for tlie commissioners 
to accept the difference, together with lOt per centum 
on such diffisrence, by way of penalty, in full for the duty, 
and which shall be in disdiar^ of all penalties, and to cause 
an acknowledgment to be wnttten on the receipt, and also 
to caose such receipt to be properly stamped. 

Sect. SI. That the party paym^ or satisfying any legacy, 
or residue, contrary to the provisions of that aot, who shall 
within twelve calendar months after the offence committed^ 
discover the other party offending, so that such party be 
thereupon convicted, such person so discovering shall be 
discharged ftom all penalties incurred. 

Sect. 52. That where, by reason of the infancy, or absence 
beyond the seas, of a legatee, or party in distribution, the 
executor ix administrator cannot pay such legacy or resi- 
due, although he may have the same, he may pay such 
legacy, or residue, after deducting the duty, into toe bank, 
with the privity of the accountant general of the court of 
chancery, to l>e placed to the account of the person for 
whose benefit the same shall be paid ; for payment of which 
money the accountant general shall give bis certificate on 
production of the certificate of the commissioners that the 
duty has been paid ; and such payment shall be a sufficient 
discharge ; and such money shall be laid out by the ac- 
countant general, without any formal request, in the purchase 
of S/. fer cenhim consolidated annuities, which, witli the di- 
vid^os th^eon, shall be transferred to the person entitled, 
on application to the court of chancery, hy petition or mo- 
tion, m a summary way : provided, that if it afterwards ap- 
pear that such money has been improperly paid into the 
bank, it shall also be lawful for the court of chancery^ upon 
petition, in a summary way to dispose thereof: provided aJso, 
that if it shall appear that the duty paid was more than ought 
to have been paid, it shall be lawful for the person who shall 
have paid such duty, to apply to the commissioners to repay 
auch excess of duty; ana the commissioners are hereby au- 
th<msed to repay such excess ; and if the duty paid appear 
to be less than the duty which ought to have been paid, it 
shall be lawful for the person who paid such money into the 
bank, upon payment of the full duty to the commissioners, 
with such penalties, if any, as ought to be paid in respect 
thereof, to supply to the court of chancery, in a summary 
way, for the repayment of the further sum paid to the com- 
missioners for outy, out of the money in the bank. 

£E 2 
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Sect. S3. That if at the end of two years after the death o£ 
any person deceased, it shall appear to the commissioners, 
that It will require time to collect the debts or effects, or 
that irom circumstances it will be difficult to ascertain or 
adjust the amount of the residue, and the parties interested 
shall be desirous of compounding for the duty, it shall be 
lawful for such parties, with the consent of the commissioners, 
to make application to the court of exchequer at Westmin- 
ster, if.the deceased person resided in England, and to the 
court of exchequer in Scotland, if the deceased person re*- 
sided in Scotland, for leave to compound such duty. 

Sect. 34f. That if at any time afler payment of duty on any 
legacy, or residue, any legatee or party entitled shall be 
obliged to refund, the commissioners may^ on due proof 
made on oath of the amount of such sums refunded, and that 
by reason thereof there hath been an over-payment of duty» 
repay the over-payment for the duty. 

Sect. 35. That whenever an executor or administrator 
shall be entitled to any legacy, or residue, such person shall 
be chargeable with. the duty when he shall be entitled, in 
the course of administration, to retain it ; and every such 
person, before any such retainer, shall transmit to the com* 
missioners a note containing the particulars of such legacy, 
or residue, intended to be retained, and the amount or value 
thereof, and the duty which such person shall offer to pay 
thereon ; and the commissioners shall charge the duty 
thereon, and such duty shall be paid ; and on payment of tlie 
said duty, the officer appointed to receive the same, shall, at 
the foot of a duplicate of the assessment duly stamped, give 
a receipt for such duty, "which receipt shall be a disclutrge 
for the duty ; aind in case any such person shall neglect to 
pay such duty within fourteen days after the same ought to 
nave been paid, every such person shall forfeit treble the 
value of the duty. 

Sect. 37. That if probate or grant of administration shall 
be void, or be repealed, and such person shall, before the re- 
peal, have paid any duty which shall not be allowed to such 
person, by reason that the same was not really due or payable, 
the money paid for such duty shall be repaid by the commis- 
sioners ; but in case such duty ought to have been paid by 
the rightful executor or administrator, then the payment 
shall be valid ; and such payments shall be allowed in ac- 
count, and the same shall be deemed payments in the due 
course of administration. 
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Sect. 38. That if any person shall wilfully and corruptly 
8wear» affirm, or alledge any matter which shall be false or 
untrue, with intent to defraud His Majesty of any of the 
said duties hereby imposed, every such person shall be liable 
to the pains and penalties of perjury. 

Sect. 89. That if any person shall alter any assessment or 
receipt after the same shall have been sign^ bv the officer, 
or shall utter or publish as true any such alterea assessment 
or rjeceipt, with mient to defraud His Majesty, then every 
pierson so altering, uttering, or publishing, shall forfeit the 
sum of 500/. 

Sect. 40. That persons counterfeiting the said stamps 
shall suffer death as in cases of felony, without benefit of 
clergy. 

Sect. 43. That one moiety of all penalties and forfeitures, 
where no other mode of prosecution is specially prescribed, 
shall, if sued for within three calendar months from the 
time of any such penalty or forfeiture being incurred, be to 
His Majesty; a^d the other moiety, with full costs of suitj 
to the person who shall inform or sue for the same within 
the time aforesaid, and which may be sued for in His Ma- 
jesty's court of exchequer at Westminster, for offences com- 
mitted in England, or m His Majesty's court of exchequer in 
Scotland, for offences committed in Scotland : but it shall be 
lawful for His Majesty's attorney general in England, or 
His Majesty's advocate in Scotland, to stop all further pro- 
ceedings, by entering a noli prosequi. 

Sect. 44. That in default of prosecution within the time 
before limited, no such penalty or forfeiture shall be after- 
wards recoverable, except in the name of the attorney, 
general in England, and of the advocate in Scotland, by 
information in the court of exchequer in England or Scot- 
land respectively. > 

Sect. 47. That all actions or suits shall be commenced 
witliin six calendar months after the fact committed, and not 
afterwards. 

By the stat. 45 Geo. 3. c. 28. s. 2. it is enacted, that the 
duties granted by this act shall not extend to or be charged 
or payable in respect of any legacies satisfied out of any 
real or personal estate, or in respect of any residue or share 
of any personal estate, or of any monies or residues, or parts 
or shares of monies arising from the sale of any real estate 
of any person dying before the passing of this act. 

Sect. 3. That nothing herein contained shall extend to 
charge with any of the duties hereby granted any legacy or 



1.22 APPENDIX. 

residue, or part or share of residue, which shall be given or 
pass to or for the benefit of the husband or ivife of the 
deceased, or to or for the benefit of any of the Royal Family* 

Sect. 4. That every gift by any will or testamentary instra** 
ment of any person dying aixer the passing of this act, whicfa> 
by virtue of any such will or testamentary instrument, shall 
have effect, or be satisfied out of the personal estate of sudi 
person so dying, or out of any personal estate which such 
person shall have power to dispose of, as he or she shall 
think fit, or which shall have been charged upon or made 
payable out of any real estate, or be directed to be satisfied 
out of any monies to arise by the sale of any real estate of 
the person so dying, or which such pei»on ma^ have the 
power to dispose o^ whether the same shall be given by wa; 
of annuity or in any other form, shall be deemed a&d taken 
to be a legacy within the true intent and meaning of t^s 
act : provided always, that nothing herein contained shall be 
construed to extend to the charging with the duties by thid 
act granted, any specific sum of money, or any share or pro- 
portion thereof charged by any marriage settlement or deed 
upon any real estate, in any case in which any such specific 
sum or share or proportion thereof, shall be appointed or 
apportioned by any will or testamentary instrument under 
any power given for that purpose by any such marriage set* 
tlement or deed. 

Sect. 5> That the duties hereby granted upon legacies, 
or charged upon or made payable out of any real ^tate^ 
or out of any monies to arise by the sale of any real 
estate, or upon residues, or parts or shares of residues of any 
such monies, shall be accounted for, answered, and paid 
by the trustees to whom the real estate shall be devised, out 
of which the legacy or share of any money arising out of the 
sale or mortgage or other disposition of such real estate^ 
shall be to be paid or satisfied, or if there shall be no trustees, 
then by the person entitled to such real estate, subject to any 
such legacy, or by the person empowered or required to pay 
or satisfy any such legacy; and the said dCities shall be 
retained by the person paying or satisfying any such legacy 
or share of money, in like manner, and according to sudi rules 
and regulations, and under and subject to such penalties, as 
^r as the same can be made applicable, as are contained 
in Stat. 36 Geo. 3. c. 52. 

By Stat. 48 Geo. 3. c. 149. s. 35. it is enacted, that the 
probate of the will of any person deceased, or the letters of 
administration of the effects of any person deceased, here- 
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tofore grantedy or to be hereafter grantedy either before 
or iipoD» or after the 10th day oi October, 1808, shall 
be deemed and taken to be valid and available by the 
executors or administrators of the deceased, for reco- 
vering, transferring or assmiing any debt or debts, or 
other persimal estate or efltects, whereof or whereto the 
deceased was possessed or entitled, either wholly or 
partially, as a trustee; notwithstanding the amount or 
value of such debt or debts, or other personid estate or 
effects, or the amount or value of so much diereof, or such 
bterest therein, as was trust property in the deceased (as 
the case may be) shall not be included in the amount or 
value of the estate, in respect of which the stamp duty was 
paid on such probate or letters of administration. 

Sect. 86. That where the executors or administrators of 
any person deceased shall be desirous of transferring or of 
receiving the dividends of any share, standing in the name of 
the decMsed, of and in any of the government or parliamen- 
tary stocks or funds, transferrable at the bank of England, 
or of and in the stock and funds of the governor and com- 
pany of the bank of England, or of and in the stock and 
funds of any other company, corporation, or society whatso- 
ever, passing by transfer in ike books of such company, cor- 
poration, or societVy under and by virtue of any sudi pro- 
bate or letters of administration as aforesaid, and shall alledge 
that the deceased was possessed thereof, or entitled thereto, 
either wholly or partially, as a trustee, it shall be lawful for 
the said governor and company of the bank of England, and 
for any such other company, corporation, or society as afore- 
said, or their respective officers, for their indemnity and pro- 
tection, to require such affidavit or affirmation of the fact, as 
hereinafter is mentioned, if the fiict shall not otherwise satis- 
factorily appear ; and thereupon to permit such executors or 
administrators to transfer the stock or fund in question, or 
receive the dividends thereof, without regard to the amount 
of the stamp duty on the probate of the will of the deceased, 
or the letters of administration of his or her effects : and 
where the executors or administrators of any person deceased 
shall have occasion to recover any debt or debts, or other 
personal effects, due or apparently belonging to the deceased, 
and shall alledge that the deceased was possessed thereof or 
entitled thereto, either vrholly or partially, as a trustee, it 
shall be lawful for the person or persons liable to pay or 
deliver such debt or debts or other effects, to require such 
affidavit or affirmation of the fact as hereinafter h mentioned, 
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if the fact shall not otlierwise satisfactorily appear; and 
thereupon to paY> deliver, or make over the debt or debts> 
or other effects in que6tion,«to such executoris or adminialra- 
tors, or as they shall direct^ without regard to the amount .of 
the stamp duty on the probate of the will of the deceased, or 
the letters of administration of his or her effects : and where 
the executors or administrators of any person deceased shall 
ha,ve occasion to assign or transfer any debt or debts due to 
the deceased, or any chattels real, or other personal efiectSy 
whereof or whereto the deceased was possessed or entitled, 
and shall alledge that the same respectively was or were due 
to or vested in the deceased, either wholly or partially as a 
trustee, it shall be lawful for the person or persons, to whom 
or for whose use such debt or debts, chattels real, or other 
personal effects, shall be proposed to be assigned or trans- 
ferred, to require such amdavit or affirmation of the fact aa 
hereinafler is mentioned, if the fact shall not otherwise satis* 
factorily appear ; and thereupon to accept the proposed as- 
signment or transfer, without regard to the amount of the 
stamp duty on the probate of the will of the deceased or the 
letters of administration of his or her effects. 

Sect. 37. That upon any such requisition as aforesaid, the 
executor or administrator of the deceased, or some other 
pe;rson»or persons, to whom the facts shall be known, shall 
make a special affidavit or affirmation of the facts and cir-. 
cumstances of the case, stating the property in question, and 
that the deceased had not any beneficial interest whatever in 
the. same, or no other beneficial interest therein than shall be 
particularly mentioned and set forth (as the case may be), 
but was possessed thereof or entitled thereto, either wholly 
or in part (as the case may be) in trust for some other peri^on 
or persons, whose name or names, or other sufficient descrip- 
tion^ shall be specified in such affidavit or affirmation, or for 
such purposes as shall be specified therein ; and that the . 
beneficial interest of the deceased, if any in the property in 
question, doth not exceed a certain value to be therein also 
snecified, according to the best estimate that can be made 
thereof, if reversionary or contingent^ and that the amount 
or value of the estate, for which the stamp duty was paid . 
on the probate of the will of the deceased, or on the let- 
ters of administration of his or her effects, is sufficient to . 
include and ^cover such beneficial interest of the deceased, as 
well as the rest of the personal estate, whereof or whereto 
the deceased was beneficially possessed or entitled, and for 
which such' protate or letters, of administration shall have 
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been granted/ as far as the same have come to the know- 
ledge of such executor or administrator; and where the affi- 
davit or affirmation of the facts and circumstances of the 
trusts shall be made by any other person than the executor 
or administrator of the deceased, such executor or adminis- 
trator shall make affidavit or affirmation, that the same are 
true, to the best of his, her, or their knowledge, and that 
the property in question is intended to be applied and dis- 
posed of accordingly ; which affidavits or affirmations shall 
be sworn or made before a master in chancery, ordinary, or 
extraordinary, and shall be delivered to the party or parties 
requiring the same, and shall be sufficient to indemnify and 
protect the party or parties acting upon the faith thereof ; 
and if any person or persons, making any such affidavit or 
affirmation as aforesaid, shall knowingly and wilfully make a 
false oath or affirmation, of or concerning any of the matters 
to be therein specified and set forth, every person so offend- 
ing, and being thereof lawfully convicted, shall be subject 
and liable to such pains and penalties, as by any law now in 
force persons convicted of wilful and corrupt perjury are 
subject and liable to. 
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Account, 

when to be exliibited before the ordinary, 21: 80. 82. 

du&Mk fay executor or adnunutrator of li^atees, &c. on passing 

ACnONS, 

by administratiNry 25. 51 — 55. 

when not maintainable, 26, 27. 
when maintainable, ib. n. 

on a covenant, 51. n. 

of debt on simple contract will not lie against executor, 71. n. 

will not lie against an executor at law for a legacy, 540. n. 
ADEMPTION. See Legacy. 
ADMINISTRATION, 

general, when granted, 5. 

of husband's n^t to, t6. 

how excluded, ib, n« 

grant of, to widow or next of kin, 4. 

may be granted jointly or separately, ib. 

separate administration preferred, w. n. 

order in which kindred are entitled to, 5. 6. ^ 

. where none have legal preference, who selected, 5. n. 

half blood equally i^missible to, 6. 

durante minoriiate, 7. 291. 
to whom granted, ib, 

to a creditor, to. 

to appointee of the crown, ib. 

by whom to be granted, 8—15. 

when letters of issue, 18. « 

oath on taking out, 19. 

bond and condition thereof, ib, 

of repealing the grant of, 21 — 25. 

when to be granted with the will annexed, 291—294. 

durante absentia^ 295. 

pendente lite, ib» 
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ADMINISTRATOR, 

cannot sfit before administration granted, 2. 

interest of, when it vests, ib. n. 

death of, 7. 

if two, administration survives, ib, 24. 

powers of, 25. 

mterest of, in intestate's efiects, 25. 53^43. 

actions by and against, see Actions. 

may distrain for rent, when, 28. 30. 

may retain, 52. 

his duty in paying debts, 66, 
ADULTERY, 

is a forfeiture of dower, 125. 

but not of a jointure, t^. n. 

is a forfeiture of share by custom of London, 135. 
ADVANCEMENT, 

of a child, effect of, 84. 

only applies to intestacy, t6. n» 

of heir at law, 85. 

by lands in borough-english, 86. 

what shall not be, 87. 

pro tanto, ib, 

what shall be, 88. <o 

by the custom of London, 135 — 139. 

must arise exclusively « from personal estate, 136. 

by the custom of York, 146 — 150. 
may arise out of real estate, 146. 
AFFINITY, 

doth not entitle to share of intestate's efiects, 107. 
ALIEN, 

not dowable, 123. 

not capable of holding lands, t6. 

may dispose by will of personal fistate, 178. 
ANNUITY, 

when interest payable on arrears of, 75. 

to widow when a bar of dower, 169. n. 

g^ven by will, when first payment to be made, 535. n. 

payment of, will be secured in equity, 545. n. 
APPEAL, 

administration suspended by, 63. 
APPRENTICE, 

how far executor bound to maintain, 76. 

executor's interest in, 76, 77. 
ARBITRATION,- 

submission to, by executor, effect of, 61. n. 

when it amounts to an admission of assets, ib» 
ASSETS, 

what are, 55, 

different kinds of, ib. 
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ASSETS,— con/inife<f. 

real assets when liable to simple contract debts, t&. n. 

what shall be assets to make executor or administrator charge- 
able, 57 — 65. 

equitable assets what are, 77. 

l^al and equitable assets how applied, 77, 78. 3 to. 

personal, primary fund for payment of debts, 301 . 
how exempted, 301 — 303. 

priority of the application of real, when the personal estate is 
either exempt or exhausted, 304 — 309. 

the marshalling of, in favor of creditors, 310. 



as against lands devised, 321 — 325. 

descended, 322. 
not in favor of a charitable bequest, 349, 554. 
AWARD. See Abi^tration. 

BANK OF ENGLAND, 

must permit transfer of stock into name of executor, 210. 

will not allow a transfer but by all the executors, 280. 
BANKRUPT, 

legatee permitted to prove under commission of bankrupt exe- 
cutor, 212. 290. n. 

executor becoming so, 289. 

commissioners cannot assign testator's effects in hands of exe- 
cutor who becomes, ib, 

receiver appointed in case an executor becomes, ib. 

executor cannot prove under his commission without an order^ 
290. n. 

asdgnees of husband, suing for wife's legacy, must make settle- 
ment, 339. 
BASTARD, 

has no kindred, 104. 

who is, 105. 

devise to, when void, 218. 

may take under a will, where so intended, ib. 

devise to, before bom, good, when, 219, 220. 

interest payable on a legacy to a, 332. 
BONA NOTABILIA^yfhsit are, 8. 
BOND, 

to the ordinary on obtaining administration, 19. 

voluntary, j^ood, 72. ' 

on an usunous consideratioD, 73. n. 

ex turpi causa, t&. 

debts, when to be paid, 71. 

when heir is chargeable with, 73. 
BOROUGH-ENGLISH, 

lands not to be brought into hotchpot, 86. 

custom o^ 128. 
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BROniER, 

of half blood, wfaet eatkM to adranustrationa 6, 

CHARITABLE USES, 

bequests to charities void in what cmm» 175 — 177* 543 — 551. 
in what cases not, 05S-*^59. 

how a charity ma^ foe perpetuated by a bMnest of monev* 358. 

Aaid b» properly 



in bequests to charities the ol^ectt shoidd \m properly des- 
cribed, 360-HI6& 

in finKwr oC eharit^y, coort of chancery will supply Aat place of 
mk oectttor, 360, 36 K 
will execnte a general charitable intaatiooj 369. 
will not roarsbu assets, 349. 354. 

increased rents of charity estates, how applied, 364, 565^ 

devise to a suparstitious use tibough void, yet good as a charitable 
disposition, 367. 

in what cases the heir or next of kin of the testator take, 368. 
the crown distributes a charitable fnnd, 368, 369. n. 
the court of chancery, 369. n. 
CHATTELS, 

personal, 34. 

real, ib, 

may be entailed, when and to what extent, 172 — 175. 
CHILD POSTHUMOUS, 

entitled to a share in distribution, 95. 133. 

may be a legatee, 216. 

when entitled to participate in a gift to children, 216 — 218. 
CODiaL, 

definition of, 251. 

operation of, as a republication, 251, 252. 

after-purchased estates will pass by, when, 253. n. 
CO-EXECUTORS, 

r^arded as one person, 25. 
CO-HEIRESSES, 

when advanced to abate for the same, 85. 
COLLATERALS, 

how far representation among, admitted, 93, 97. 
COLLIGENDUM, 

grant of letters ad, 261. 
COIU^, 

sown, to whom it shall go, S5, 
COPYHOLD, 



governed b;f custom, 128. 
ho^ 



how devised, 161. 
surrender of, to use of will, not necessary, 162. n. 
witnesses to a will of, 206. 
COSTS, 

when executor or administrator shall pay, 53, 54. 
when not, ib. n. 



COVENANT. See Actioks. 

debu arinng out of, when to be pidd; 7a 

when share under statute shall be m satisfaction of, 84. n. 
CREDITOR, 

adnunisttatioB panted to, 7. 

may call tor an inventory when, 45. n. 

may object to it, where, 46. 

ly simple contract of a trader, remedy of against real assets, 
' 55. n. 

eonsequence of Ins being appointed executor, S07. n. 

legBcy to a, when in satimctum of a debt, when not, SIS — 214. 

doiutio amrtk cm$A not pivrolent agains^ S55. n. 



marsballinff assets in favor of, 310. 321. 
OSS REMAINDERS, 



C»OSS REMAINDERS, 198. 
CUMULATIVE LEGACIES. See Legacy. 
CURTESY, tenant by the, 119—122. 
CUSTOMS, 

prevalent in certain counties, 127, 128. 
of London, 129—145. 

distrilNition by, 132^145. 

of York, 129—132. 145—155. 

distribution by, 145—155.. 

DEBTS, * 

payment of by execotof, 66. 

m what order 66 — 76. 

consequence of his not paying them in order, 79* 

notice of, when executor to have, 73. 

equitable assets how a|>plied in paying, 78. 

legacy when a satisfaction of, 213. n. 

btfUTod by the statute of limitations not revived by a devise to 
pav debts, 313. n. 

interest when payable on, 514. 

what amounts to a charge of, upon real estate, 322. n. 
DECREE, 

in equity equivalent to judgment at law, 69. 
DESCENT of Lands, 108—117. 
DEVASTAVIT, 

whall shall be, 73. n. 

by* husband, wife liable for, when, 209. n. 

by one of several executors, 276. 

may be proved under commisnon of bankrupt executor, 289. , 
DEVISE, 

executory, what is, 193. 

when void for uncertainty, 195. 

what words necessary to convey a fee by, 195, 196. 
an estate tail, 197. 
an estate for life, t6. 

when revoked, by a subsequent conveyance, 241—346. 

lapsed, 325, 326. 273. n. 
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DEVISEE, 

when- liable to pay simple contract debts, 55. n. 
«pecialty debts, 117. 

assets when marshalled against a, 321 — S25. 
DISTRIBUTION, 

when to be made, 52. 84. 

where intestate left wife and children, 84. 101. 

where intestate left children and graqdchildren, 92. 

among next of kin, 9-5.. 

according to law of country where intestate was domiciled, 1,1. 

between a mother and brothers and sisters, 94. 

between grandfather and brother, 99. 

between grandmother and aunt, 100, 102. 

between aunts and nephews, 101, 102. 

distributive share vested on the death of the intestate, 108. 

by the custom of London, 129— 145. 

where there is a widow and no child, 153. 143. 

where there are children and no widow, li. 

by the custom of York, 145 — •1.55.V 

where there is a widow and no child, 152. 

where there are children and no widow, 150, 1 51. 
DOMICIL of intestate, 11. n. - 
DONATIO MORTIS CA USA, 

definition of, 229. 

what shall constitute, 250. 232. n. 

what not, 231. . 

DOWER, 

what is requisite to entitle a wife to, 123. 

forfeited by adultery, ib. 

not barred by husband aliening the estate, 124. 

barred by a settlement when, 126. 

by a conveyance to uses when, 127. n. 

when widow is put to her election, 169. 
ECCLESIASTICAL COURT, 

cannot hear exceptions to an inventory, 48. ' 

cannot compel debtor of intestate to pay Ills debt into court, 85. 

fraud relating to will of personal estate examindsle by, 186. 

o/i^^ of a will of real estate, id. -.■-•. 

its power for compelling' administrators to make distri- 
bution, 80. 
Eroctor's fees cannot be sued for in, 298. 
as concurrent jurisdiction with the court of chancery when, 
329.340. 

EJECTMENT. See Actions. 
EMBLEMENTS, what are, 55. 

to whom they belong, 36. n. 
ENTAILS, 

created of chattels,- 1 72 — 175. 

to what extent permitted, 173. 
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ENTRY, 

not always necenary to me actual possesnon. 119. 
EQUITY, . 

when executor should file a bill against crediton, SO, 

a bill for diBtribution lies in, 89. 215. 

will supply surrender of copyholds, when, 162-— 164. 

will execute trust iki favour of a married woman, when, 981. 

executor trusted for next of kin in, when, 90B. 

will secure the assets in case the executor becomes bankrupt, 

«89. 
when and how will to be proved in a court of, 294, 295. 
has concurrent jurisdiction ivilh ecclesiastical court, in respect 

to legacies, 839; 340. 
will secure and appropriate legacie% when; 340-^543. 
will supply the place of an executor in lavor of charity, 960, 56 1 . 
will execute a general charitable intentk>n, 369. 
ESTATES, 

how disposed of to the heir, 108—117. 
EVIDENCEf, 

parol, when admissible to exidam a will; 191. 

' repel a presumption, 214. n. 
jm>bate of will of real estate not, 257. n. • • 
EXECUTOR, 

derives his authority from thfe Win, a*.'!!. ^56. 
not entitled to compensation for trouble, 82. n. 
who may be, 206. 

debtor, consequence of appointment of, 207. 
when trustee for next of kin, 208, 209. 
Gi«dBtor, 207. n« . . 

who the testator should beware of appointing, 209, 210. 
what acts may be done by, before probate, 258 — 260. 
actions by. See Actions. • 
pmrment of debts by. See Dbbts. 
office of, may be refused, 4md how, 961--264. 
refusal by several co-executors, 262. 
by some and not by others, i6, 
. .exeeutxxr c£r 263* - 

refosal by, 264. - 
acceptance of the office of, what amounts to, 'zee, 267. 
must act or shew his intention to do so, to entitle himself to a 

lepacy for his trouble, 267, 2*68. 
when residue shall go to, when Dot^ 268— 273. 
may present to. a living, when, 275. 
how nis own estate may be endangered, 277. 
when liable for acts of co-executor, 277-— 281 « 

interest, and to what extent, 282 — 285. 514. 
subject to penalty for not taking probate, when, 285. n. 
becoming bankrupt, consequence of, S89, S90. ^ 

cannot give himself a preference in regard to a legacy, 512. 
payment of legacies by, and what he ihduld.first obsei^ei See 
Legacy. 

F F 
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EXECUTOR de son tort, 
what acts make one, 64« 
what not, ib, 867. n.' 
UahUity of, 65. 

FATHER, 

entitled to hk child's eirtate, when, 94. lOU 

may appoint guardians for bb children, 1^0, 232. 
FEMALE^^ 

how to inherit, 111. 
FEME^OVERT, 

cannot dispose of her real estate, 182. 

or of her personal estate without consent of husband, 181, 1 82. 

will made by, when sole, avoided by marriage, 184. 

of what property she may dbpose without husband's assent, 185. 

consequence of f^pointii:^ her executrix, 208, 209. 

liable for devastavit of husband, when, 209. n. 

bequest to, how to be made, 220. 

^ to, when separate estate, when not, 221. n, 

payment of legacy to a, 558, 5J9« 

when it may be paid to her husband with her consent, 
559. n. 
FIXTURES, 

to whom they belong, 57— -4a 
FRAUDULENT DEVILS, 

statute ot, 117, 118. 215. 

devise to pay simple contract, before specialty creditors good, 
118. n. 

must provide for payment of debts in a practicable manner, 51 1 • 

expencei of, €6. 

to what extent allowed, ib, n. 

GAMSLKIND, custom of, 127. 188. 
GRANDCHILD, 

distribution how made between child and, 92. 

between brother's child, and brother's grandchild, 97. 

must abate for what his father was advanced^ 89. 

interest payable on legacy to in£uit, 552. n. 
GUARDIAN, 

'may be appointed by a father, IJO. 222. 

but not by a stranger, 222. 

age at wmch an iiuant may choose, 225. ^. and see note. 

by whom to be assigned, 225. ^56. 

his power and duty, 225. 

HALF-BLOOD, 

entitled to administration, «v 

to a share in distribudon, 95. 105. 
pot inheritable, 115. 
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HEML 

wlieii liaUe to pay simple contract dditSy B5. n. 

entitled to things affixed to the freehold, 37. 
to hdr4ooni8y 40. 

to a share in distrilmtion of personal estate, 84, 
to his ancestor's estate, 108 — 1 1 7. 

fiiYored by law in respect to his ancestor's debts, 117. 

barred of fiHal portion by custom of Yoilc, when, 146. 

when he shall take by descent, and when by devise, 194. 

must be expressly disinherited, 195» 

assets when marshalled against, 3S9; 

land devised in mortmam,, or money produced by sale of it, 
when rasttbuig trust for, 544, 845. 968. 
HEIIUX)OMS, 

chattek in the nature o^ 4a 

inspection oi, when giaoted. 41. a. 
HEREDITAMENTS, 

corporeal and incorporeal, I09v 
HOTCHPOT, meaning of, 86. 
HUSBAND, 

grant of administration to, 8, 

right thereto, how excluded, iB. n*. 

as such, not of kin to wife, 90. n. 

entitled to his wife's real estate for life, 119. 

what property of wife cannot be disposed of by, 164. 

devastavit by, when wife liable for, S09. n. 

entitled to a sift to wifd^ when^ S^. n. 

cannot compd payment of a legacy to his wife, without a settle- 
ment, 399. 

IDEOT, 

husband of, not tenant by curtesy, 180. « 

cannot make a wilL 1 79. 
INFANT, 

* cannot act as administrator, 7. 

at what age may make a will, 144. 160. 

cannot dispose of real estate tiH of full age, 178'. 

cannot act as executor; 906. n. S91* 

of bequeathing legacies to, 2S 1, 228; 

in venire sa mere supposed in law to be bom for many pur* 
poses, 216.. 

interest pmble on a Ii^gacy to an, 930^—392. 

payment of legacy to an, 994 — ^997. 
into court, 997. n. 

maintenance of, 996. n. 
INTEREST, 

on debts, when payable, 79. 914. 

executor liable tor, in what cases, 282—285. 914.. 

administrator, when liable for, 289. 

on legacies, when payable, 289. 990 — 992. 

directed to be paid on a legacy vests it, 928. n. 942. 

FF 2 



INTESTACY, what b, l. 

cases in wMoh- a num may die both testai^ and iatestate, 
255— afilV.' ■."■'■ 
INVENTORY, 

nature of, apd what to contain, 44^-^5a ' 

when to be exhibited, 45«n*^ . . .. 

who may call' for it, i6. ,' 

how to be made, 4^, 

Yfl^&a^ decreed befpi^e probate or administration under seal^ 47. 

when creditor may obji^t^tait, ^. 

must be written and s^mpeo, /^a 

form of, t&. 

required from tenant for life of chattels, 179« 

JOINT-TENANTS, 

cannot devise, 1 64-— 169. 

unless joint-tenancy severed, 165. ' 

difference between them and joint merchants^ ib, 

may destroy joinMenancy, how, 1^7. 

co-executors take residue as, 2 7 5. 
JOINTURE, 

not forfeited by adultery, 1 83. n. 

wife barred of dower by, 126. 
JUDGMENTS, 

when tto be paixl, 67. 

priority of, 68. , : . 

not docquetted, how considered, ib, 

when executors may confess, 7^ n.^ 

not to be preferred to a decree in equity^ 69 , ^ . 

KING, j 

debts due to, when to be paid, 66, I 

entitled to eflects of intestates in what cases^ 104* I 

undevised surplus when, 215. ' ; ^ 

KINDRED, M 

distinguished either l^ the n^t lipe or the collateral, 98. . I 

bequest tc^ ^Yho entitled .ui^der it, I9p, 1 9 Ir . ^ 

next of kin when entitled where devise is void by statute of 

mortmain, 568. . 

LAND, ' 

not an advancement by custom of London, 136. 
LEASES, 

for years chattels, and. go to administrator, 34, 35. 

renewed, when they will pass under a wil) previously made, 
246, 247, 

LEGACY, 

to next of. kin or. nearest surviving relations, who entitled, 

I9'i.n.' 
to children where number is mistaken, 192, 193. 
when cumulative, when not, 199 — 202. 



LEGACY,— cofi/MKAL 

when ill mOAcdoa ofa ddK wheiiiu»t» f i^— 914. 

on condition not to dispute the will, how coftstHied, 224, 225. 

in restraint of mamage^ whim Vt^whennotv 995—889. 

must be devised over, 896. 

what a sufficient devise over, 889. n. 
when revoked by a portion (pven, 847—249. 
when in satiifiM^n of a portion, 949. n. 
left to executor, 867, 868. 
to ezacotor fyr histroulile, effto of, 368. n. 
executor cannot give him^if a pMbflenee in fegAtd to a, 312. . 
. Wtentobepaid,n^. 

not barred by statute of limitadons, 316. 

payment of, when it will be presume^ ib* n. 

executor's assent to, necessary, t5. 

abatement of, general or q>ecific, 516. 580, 321. 334. 

reftinding of, 3T6. ' 

specific, what i^-*316, 317. 

diiibwiM-between it and a denlonstrative legacy, 319. n. 

ademption of, 318. 

what IS, t6. n. 
lapsed or vested, in what cases, 52S — 330. 
' shall lapse though left to legateie and his executors, 
873. n. 

may be so penned as to prevent its lapse, 874. n. 
distinction bidtweeii sndhf ail are ^ vtested; and such as are not, 

388, 389^' 
charged on land, when not vested, 399. 
interest payable on, 283. 330 — 532. 

where legatee is the infimt child of testator, 330, 331. 

where left to infant payable at twentjr-one, and devised over 
on his dyin^ before, and he sathes, 331.- 

from what period to commence, 351, SS^» 
• wben^snedfiti^ 932, n. 

where i^atees are infants, ib. 

wh«r^'af mnddiild, t5. 

where a natural child, t^. ' 

where a wife, ib, 

where a nephew, ib, 
'•- ■ where an adult, &, 

when payable at a particular time, ib, 
before executor pm a, what he should observe, 335, 334. 
payment of, where legatee is an infant, 334—357. 

executor has no right to pay it to the father, 3S5, 

into court under the stat. 56 Geo. 3. c. 52., 337. n. - 

payment of, where l^tee is a married woman, 358, 53$, ' 

living separate from her husband, 538. 

equity will not compel payment to -husband unless he make 
a settlement, without wife's consent, 359^ 
no action at law lies against an executor for, 540. n. 
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LEGACY,— coHtmued. 

payable at a future day may be secured and appropriated ia 
equity, 540,343. 

whether vested or contingeiit, 343* xl 
LEGATEE, 

who may be, 31C|. 

who not, t6. . 

marshalliDg assets ia favour o^ 310. 3S1— <32^. 
UMITATIOI^ Statute o( 

devise in trust to pay dd^ts, does not revive debt on whick 
. statute has operated, 312, 313.. 

alUery if time has not expired bdbre testator's death, 3l4. n. 

not a bar to a legacy, 316. 
LONDON. See Customs^ 

MAINTENANCE, 

directed out of interest of legacy does not vest legacy, S2B, n. 
money ^^cpended for child's, no advancement, 87. 
when allowed to an infant legatee whilst his. CatheR is living,, 
336*. n. 
MANDAMUS, Writ o^ 4. 288. 
MARAIAGE, 

relationship by, doth not entitle to share of intestate's eflfects^ 

107. 
will "made by feme sole, avoided by, 184. 
conditions in restndnt qf, when valid, 22^^220. i 

and birth of a child, when a revocation of a man's wOl, 239— •24X.. 
MORTGAGES, 
when assets, 62. 

to whom mortgage money to be paid, €2, 65. 244*. 
when to be paid, 70. 
how fiur a revocation of a will, 243, 244. 
personal estate primarily liable to (tischarge^ 70i. 303w. 
alUer, if the debt was not personal, but ecmtractod by another^ 

307,308. 
when mortgaged lands devised shall exonerate mortgaged lands, 
desosnded, 304, 305. 
MORTMAIN. See Chabitable Uses. 
MOTHER, 

what a child receives out of the estate of the, no advance-*- 

ment, 89. 
how distribution made between the mother and brotheis and 
sisters of intestate, 94. 96. 

NoncE, 

of debts of record, 73. 
of debts by specialty, t&. 
NUNCUPATiVE Will, 
what is, 233. 
its requisites, 233, 234. ., 
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OATH, 

on takiqg out admiiMStratiop, 19. 
probate, S90. 
ORPHANAGE MONEY, 

release o^ bincUng when, 159. 

nature ofthe interest in, 144. 
OUTLAWRY, 

effect ofon goods of deceased, 60. 

when person outlawed cannot make a will, 188. 

PAPISTS, 

their disatnlities removed, 188. 
PARAPHERNALIA, 

ofthe wife, 43. 

husband cannot bequeath them, 45. 

but may alienate them in his lifetime, ib» 
PARSON, 

when entitled to emblements, 96. 

when not, ib. tl 
PECUUAR, 

ecclesiastical jurisdictions, 15. 
PERSONAL ESTATE, 

what is, 160. 

how it may be disposed of by will, 205. 

primary fund for payment of debts and legacies, 501. 

now it may be exempted, 501-— 505. 
PLANTATION, 

in fee is personal assets, 57. 
PORTION, 

under statute of distributions, when performance of a covenant, 
84. n. 

filial, by custom of Yoric, l47. 

when a revocation of a legacy, 247 — ^249. 

when legacy a satisfaction of, 249. n. 
PROBATE, 

of will of real estate not evidence, 257. n. 

what an executor may do before, 258. 

cannot declare in an action, ift. n. 

may file a bill in equity, t6. 

how and by whom to be granted, 8. 260. 286. 

of will, when proved in the common form, and when in form 
of law, 986-— 289. 

oath on taking out, 290. 
PROHIBITION, writ of, 21. 

QUEEN, 

dowable, though an alien, 125. 

REAL ESTATE, 

when assets for payment of simple contract debts, $5, n. 
what amounts to a charge of debts upon, 522. n. 
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RECEIPT, 

executors joining in a, elfect of, 277*-«^Sl. 
RECEIVER, 

Qted when executor becomes bankrupt, 289. 



debts of, when to be paid, 67. 

notice not necessary, 78. 
REFUSAL, 

of the office of executor, how to be dmie, and the e^ct thereof^ 

261—264. 

when it may be retracted, when not, 862. 
REGISTRY, 

of wills affecting lands in Yorkshire or Middlesex, 295 — 298. 
RELATIONS, 

by consai^nity entitled to iiitestste's estate, 107. 

who entitled under p. bequest to, 191. n. 
RELEASE, 

of one administrator Innds his-GDnpenion, ^4. ti. 

of a debt by executor makes it assets, 61. 
RENT, 

service, 29. 

charge, ib. • 

seek, id. 

fee-fiarm, td. 

apportionment oi^ in iavctat of executor of tenant for life, 51. 

a aebt due by specialty, 71. . ^ . 

reserved by parol lease, 72. 

for what, executor is chargeable, i6. n. 

administrator may distraip, when, 28. 50. 
AEPRESENTATIONi 

defined, 91. 

how admitted among collaterals, 97. 
REPUBLICATION OfA WILL, 

by a codicil, 251, 252. 

form of, 254. 
RESIDUARY LEGATEE, 

when he is executor, 261. u. 

entitled to administration 4e bonis noiii when^ 265. 

takes nothing, where the other legatees abate, 320, 
RESIDUE, 

idter^ of executor in, 214.-268*^273. 

when co-executors shall be entitled to, 272. 

co-executors take as joint-tenanti^ 275* ' 

interest of particular legacies focms pert of, ib.n, 

lapsed legacies form part of, 526. 

bluest of, when lapsed, to whom it devolves, ib. n.. 
RETAINER, ' 

by administrator, 52. 

in what cases allowed, 32, S5. n. 
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REVOCATION, 

of an admimstratioD, 21— S^. 

of w31 of feme sole by marriage, 184. 

by another viU, S95--357. 

by canceUmg, 257 — 259. 

by marriage and birth of a child, 259. 

by Inrth of child merely, 241* 

in the nature of ademption, 241—247. 

SATISFACTION, 

of a covenant by share of personal estate, 84. n. 

of a debt by a legacy, 215. n. 

of a portion by a Imcy, 249. n. 
SCIRE FACIAS, 

by administrator on a indgment, 55. 
SBCURITY, 

not required from tenant for hfe of chattels, 172. 

when required on payment of a conditional legacy, 222. n. 
ofa trustee, 289. 

when legacies will i>p secured and appropriated, 540-^45. 
SIMPLE CONTRACT, debts by, 75. 

wh en payable out of real estate of debtor, S5, n. 
SISTER, 

of half-blood, entitled to administration, 6* 
SPECIALTY, Debte by, 

what are, 70, 71. 

when to be paid, ib. 

heir liable thereto, 117. 
SPECIFIC LEGACIES. See Legacy. 

TABLE OP DISTRIBUTION, 104. 
TRUSTEES, 

not entided to compensation for trouble, when, 82. n. 

joining in a receipt, efiect o^ 281. n« 

mterest to be paid by, 282. 

when compelled to give security, 289. 

WAGER OF LAW, meaning of, 71. 
WIDOW. See Distribution, Doweb. 

grant of administration to, 4. 

her distributive share satidaction of husband's covenant, 84. n. 

when barred of her share by custom of London, 155 — 155. 

of York, 146. 

interest payable on a legacy to a, 552. n. 
WIDOW'S CHAMBER, 

by the custom of London, 152. 
of York, 145. 
WILL, 

distinction between will and testament, 2. 

the use of a, 155 — 159. 

who may make, 160. 

fe G 
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WILL,— ro«<jfttttf<;. 

what may be disposed of by, 160, 161. 

must not render property unalienable, 170. 

persons for want of suffipent discretion restrained from making, 
178. 

restrained for want of sufficient liberty and fi«e will, 181. 

aicapable of making, on account of criminal conduct, 186. 

rules for the construction of a, 189 — 193. 

of real estate must be signed by three disinterested witnesses, 
202. 204. 

their names must be subscribed in testator's presence, 208, 205. 

of personal estate does not require witnesses, 205. 

witnesses to a, who should be, 204. 

how revoked. See Revocation. 

how proved. See Probate. 

when and how to be proved in Chancery, 294, 895. 

memorial and registry of, affecting lands in Yorkshire or Mid- 
dlesex, 295 — 298. 

YORK. See Customs. 



THE END. 
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